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SBA Attempts To Hamper Operation of Free Press
At a Student Bar Association
(SBA) meeting held on Tuesday, November 15, 1988, the
SBA discussed, and at one
point considered, a motion that
would hamper the free and independent press by forcing The
Opinion, the SUNY at Buffalo
Law School Newspaper, to publish certain material. Although
the matter was tabled pending
further "investigation," some
SBA members made clear their
desire to hinder The Opinion's
production, layout, and printing
by cutting back on SBA's allocated funds to The Opinion.

By-Law 13 has been officially
interpreted by SBA as meaning
that The Opinion must publish
any articles submitted to The
Opinion by law student organizations which are earmarked to
comply with By-Law 13. The
Opinion Editorial Board is at
odds with the basic premise of
By-Law 13 of the SBA Constitution.

by Alexei Schacht
News Editor

The Opinion's Editorial Board
came to know of the events at
the Tuesday, November 15th
SBA meeting by listening to
cassette tapes which recorded
the meeting. Upon hearing the
tapes and the threats advanced
by some SBA members to cut
The Opinion's funding, Daniel
lbarrondo Cruz, Editor-in-Chief
of The Opinion, commented,
"without a doubt, the SBA's discussion of this issue has political overtones. The Opinion
Editorial Board has sought to
provide UB Law Students and
the Buffalo legal community
with the awareness of the rich
group of diversified student activities. Throughout the years,
in fact since the first publication
of The Opinion in 1950 up to
and including this semester,
The Opinion has reported on
events and issues of concern to
the UB Law community. No law
student organization can state
that they have been denied access to The Opinion.

to
disregard
constitutional
guarantees implicit in the rights
of a free press. The Opinion's
stand on this issue, it seems,
was construed as an attack on
SBA. This was clearly stated by
SBA President Kimi King.
"What are we going to do,"
asked King, "when The Opinion
says they're not publishing any
more By-Law 13 and that's what
you ought to be thinking about.
This is what it comes down to ."

At issue is SBA's By-Law 13
which states, among other provisions, that " all organizations
which wish to maintain or receive an SBA charter and/op receive SBA funds must: . . . 2)
publish a letter describing the
club's activities and plans in the
law school newspaper, The
Opinion, after October 15th and
before March 15th, of each
school year."

As a free and independent
press, The Opinion stands behind a guiding principle in the
operation of any newspaper.
Namely, that no government,
student or otherwise, has the
right to force any printed material to appear in any newspaper's pages.

Volume 29, No. 8

STATE UNIVERSITY OF NEW YORK AT BUFFALO SCHOOL OF LAW

Daniel lbarrondo Cruz, E itor-inChief, The Opinion.

However, in a heated debate
on this matter that lasted over
half an hour, the SBA attempted

Kimi Lynn King , President, Student
Bar Association

A few of the SBA Directors
asked that the matter be tabled
until a representative of The
Opinion could be present to
asnwer any questions on the
issue. However, King then sus-

pended all parliamentary rules
and procedure adopted by the
SBA. A motion was then passed
which stated: "The SBA calls on
The Opinion to continue printing all By-Law 13 compliances
or other reasonable alternatives to the satisfaction of the
organization and throughout
the remainder of the semester."
Martin Coleman, 2nd year
SBA Director, in support of the
motion,
stated,
"I'm
not
satisified with what The Opinion has done. It is something
that I'm really pissed off at. Let's
just cut their money. Let's make
sure their money gets cut. It's
that simple. I say let's exert
pressure. Let's send a message."
Lisa Sizeland, 3rd year Director, in agreement with Mr. Coleman, stated that "because of
the money that's gived [by
SBA] to The Opinion, they have
a responsibility to print these
articles." Ms. King then urged
Ms. Sizeland to motion for a
memorandum to admonish
The Opinion for not printing
these articles.
.
(contmued on page 15)
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Environmental Law Society Petitions For Law Clinic
by Michael. Gurwitz
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Working under the slogan UB
Needs An Environmental Law
Clinic, the group initiated its
campaign with a petition table
set up outside the law library.
The goal of the petition drive
was to gather 400 signatures,
or roughly half the law student
body, to demonstrate student
support for an environmental
law clinic.
According to the ELS, Buffalo
is the ideal location for an environmental law clinic. As many
people are probably aware, the
Buffalo area is one of the worst
parts of the country environmentally. Love Canal, less than
an hour's drive from the law
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insidious destructiveness of
toxic _waste pollution .
But Love Canal is on ly the
most glaring example of the
toxic waste problem in Western
New York. Sixty-eight percent
of New York State's toxic waste
is buried, or scheduled to be
buried , in Niagara and Erie
Counties. One reason for this is
the area 's historical location as
the site of major polluting industries. Another is economics :
Western New York is economically depressed, its citizens
lacking in the legal and scientific resources necessary to protect themselves from the powerful interests who use their
backyards as dumping grounds
for chemical trash .

·
·
experience
wor k.mg ·in environ.
mental law, and together with
local groups, transform West.
.
ern New York from toxic toilet
bowl to a clean, healthy place
to live.
There is also a tremendous
opportunity to combine environmental law with lnternational Law. Canada our
friendly neighbor to the North
- is greatly concerned with environmental protection .
Canada has been struggling
with a terrible acid rain problem
and has seen its lakes and
forests devastated while the
Reagan Administration promised to study the problem and
took a nap. The problem exists

school, is a national symbol of
environmental devastation .
Once a solid bedroom community, Love Canal was transformed overnight into a gibbering nightmare when it was revealed that the very grounds
upon which its houses lay and
its children played were awash
in toxic waste. Birth defects,
cancer, and death reduced Love
Canal to a ghost town, one

This is where an Environmental Law Clinic can step in . The
law school, in conjunction with
other schools within the university, can provide an invaluable
resource for the surrounding
communit[es. Students can
work with local citizen's groups
to carry out citizen suits against
polluters, and help prevent any
further dumping of toxic waste.
Law students can gain valuable

to the kinds of activities which
can be organized through an
environmental law clinic.
An environmental law clinic
is essential to preparing the UB
law students for what will undoubtedly be the most important polical and social concern
of the 1990s, and should not be
denied them . With time, the UB
Law School can become the
premiere environmental law
center in the United States. An
environmental law clinic is a
necessary step in that direction .
The ELS encourages law students to write letters to Dean
Filvaroff in support of the clinic.
UB needs an environmental law
clinic.

Garrow Speaks On Civil Rights
by Dennis Fordham

Niagara Falls, N .Y. - Present home of Hooker Chemical

· President
·
stI·1I, and with
Reagan
. .
retiring to the ranch and President-elect Bush, a self-confes.
sed environmentalist, coming
into power, new opportunities
will open up renewed cooperation between Canada and the
U.S., not only in dealing w ith
acid rain, but also in cleaning
up the Great Lakes both coun tries share.
Students can also pursue
their interests in environmental
law and international law on a
truly
global
scale.
The
Greenhouse Effect and Ozone
depletion affectthe entire world
and must be approached accordingly. Given the vastness
of the problem, there is no limit

As law students, it is hard to
accept an unflattering appraisal
of the current status of civil
rights in America, especially
since many believe the battle
has already been won through
legal reforms. Nonetheless, the
lecture by Professor David Garrow on The Legacy of the Civil
Rights Movement was deservedly well-received by the 60
who attended the event on
Thursday, Nov. 10.
Prof. Garrow won the Pulitzer
Prize for his 1986 book Bearing
The Cross: Martin Luther King,
Jr., and the Southern Christian
Leadership Conference. He was
a senior advisor to the PBS
documentary "Eyes on the
Prize," and has written other
books and articles on Civil
Rights . Currently, Prof. Garrow
teaches at CUNY and lives in
Harlem .
Prof. Garrow began his corrective narrative of the U.S.

Civil Rights Movement with the
landmark decision of Brown V.
Topeka Kansas, the famous desegregation decision heralded
as the first major post-war victory for equality. The meaning
of the Brown victory, according
to Prof. Garrow, was not the
triumph of legal efforts but
rather the "consensus of black
leadership" to follow judicial
means through the NAACP
legal staff. Up until the
Montgomery Bus Boycott, Civil

Rights leadership had totally
followed the NAACP strategy of
successive Supreme Court victories and placed pressure on
the courts to grant concessions
to Civil Rights. Hence the enthusiasm of the Brown Decision
was a feeling largely confined
to the adherents to the NAACP
strategy. But to the ordinary
disenfranchised black citizen
the dire need to move more expeditiously made Brown an
(comi11ued 0 11 page 6 )

.HIGHLIGHTS
The New Drug Law ........ , . . page 4
/11 ./<tiled ,11tc111pts to coml}(U drugs h,· cla111pi11g
doll'/1 011 dclllcrs. Congress !tas 1wsscd ll fall' ll'hic!t
goes ll/icr users. T!tc pc11altics arc harsh lllld t!tc
is.111cs i11\'/1h·ed lw1'£' led 111 !teuted dehmcs c1111011g
lcgul sc!tnlars.

Supreme Court Analysis . . . . . . . page 5
Hm,· /cl/' ""' thl' SII/J/t ' /11(' Court f.:tl/1(' ill dcfi11i11g
the l){'11cfici<1n uf the h111ul l'rotc<'li,,11 C/<111 ,c ·,

If you 're lucky, you will experience many things in this life easily be the difference between passing and failing.
that you want to repeat again and again. Unfortunately, taking
MBE WORKSHOP-Special course for students taking the
the bar exam is not one of them. And as such, it joins a long Multistate exam.
and worthy list of events which, while necessary, are no less
The Marino Method: Think Like A Lawyer.
appreciated for the singularity of their occurrence.
Unlike other programs, which either bury you in bookage or
With this in mind, we would like to make the following
suggestion. The bestway to guaran- try to tum you into a steno-taking parrot, The Marino Method is
tee that you will experience interactive and student-involved. Joe Marino personally brings
B.E.T (Bar Exam Trauma) you into the heart of every problem and together you discover
only once, is to enroll in the solution. You'll create your own study guide as you proMarino Comprehensive: ceed step by step, example by example, through the myriad of
The first and only causes and effects which make up the legal process as it exists
in the real world.
completely integrated
Problems will be presented to
bar review programs
you as they appear on the
covering all aspects of
exam, so you can become
preparation for the New
familiar and adept with the
York and New Jersey Bar
format. And Joe Marino,
POTTY TMINING
Exams.
along with his highlyMarino Comprehensive. trained staff will be
All You Need To Know.
guiding you every step
All You Need, To Pass.
of the way; making sure
Marino Comprehensive is a unique synthesis of time-tested that you are completely
· Marino courses, whose effectiveness has remained unequal- prepared in every way to
led for almost half a century. Taken together, these elements pass the bar exam the first
A ROOT CANAL FROM
time
you
take
it.
A OENTAL TRAINEE
represent the highest pass rate and most reasonable cost of
any bar review program. Bar none. In fact, no other course
One Course. One Fee.
even comes close to the total coverage you'll find in Marino
With Marino Comprehensive, there are no add ons, no
Comprehensive. Here's what the program includes:
ancillary or material costs, no other courses to take or payMARINO BARPASS REVIEW PROGRAM-8 weeks of
ments to make. No surprises. Just the most thorough and
intense preparation and student-involved problem solving,
thoroughly successful bar exam preparation you can get,
including lecture hypotheticals, graded essays, peranywhere.
sonalized study guide, individual attention from
So if you want to make a career out of taking
· Joe Marino and staff, all workbooks and necessary
the bar exam, by all means enroll in another
materials, and a simulated bar exam.
course. But if you want to take the bar exam only
MARINO PLUS- Preparation that will allow
once, there's only one bar review program you
you to formulate point-winning essays, even when
should take. Marino Comprehensive.
you don't know the exact answer being
A~~i~(1,,,-,
Marino Bar Review, Inc. 115 E. 19th
sought.
~~,/~~.;,.._.~-St., N.Y., N.Y 10003 212-420-9800
C.P.L.R. WORKSHOP-A must for N.Y , ~
800-J-Marino
bar takers. Expertise in this area could

Entertainment Law:

Attorneys Relay on Differing Views of Entertain01ent _Law
The Entertainment Law Society sponsored a very entertaining event, "The Music Industry"
last Tuesday with the help of a
slick attorney who represents
the music industry in contract
negotiation and another who
often works to protect artists'
rights, especially those musicians who are forever looking
for that "big break."

by Jeff Markello
Photography Editor
David Parker, Esq . is vice
president and general counsel
to Amherst Records, a recording company whose clients include
European
teen-age
superstar Glenn Maderas, the
Doc Severinsen band from
Johnny Carson's Tonight Show,
national
recording
artists
Spyro-Gyra and Rick James, as
well as local groups trying to
make it big such as Gamalon.
Parker, a UB Law graduate
drives a 944 Porsche with an appropriate New York State
license plate which reads
"MUSIC LAW" and works with
Lenny Silver, owner of Record
Theatre.
Tricia Semmelheck, Esq.,
also a UB Law Graduate, works
for the Buffalo law firm of
Saperston & Day. While her
specialty with Saperston & Day
is patent law, she is also very
successful at assisting young
artists who may have been
duped by an unfair contract
with their personal manager.
Much to the delight of the Entertainment Law Society, Mr.
Parker and Ms. Semmel heck informally engaged in a friendly
debate discussing how they can
best represent the interests of
their respective clients before,
during, and after contract
negotiations. Ms. Semmelheck
stressed the importance of a
young group having any personal managing contracts reviewed by an attorney before
committing themselves to a

will have in negotiating a contract.

group back whatever is left
over.

Ms. Semmelheck described
to the audience a typical contract that she encounters as one
in which the personal manager
will receive between 15 to 30%
by the artist over the next five
years, .. :and power of attorney .. . " That literally includes all
gross income that may be received regardless of its relationship to the artist's music. For
instance, any acting, speaking,
appearances, or even any odd
jobs that the artist happens to
pick up while her group is in a
slump, will qualify as income
from which the manager gets
to take a percentage as provided for in the- contract.
Further, the term "year" may be
defined in the contract as a
period of time in which X, Y and
Z must occur, and may not have
anything to do with our traditional calendar years. Also,
while a certain manager may
obtain a recording session with
a big name label, one must always be extra careful in signing
away her power of attorney.
In Europe, personal managers are not allowed to alter any
artist's music without that artist's permission and direction
over all changes. Here in
America, unless such a provision is specifically stipulated in
the contract, the personal manager may use the music in any
way that he feels will make the
product more marketable, regardless of how the musician
may feel about it. If the artist so
desires, and has enough clout
in the music industry, he/she
may give up the rights to certain
portions of the potential use of
the art and keep all others. For
instance, an artist may choose
to sign away the rights to use
the song on television, MTV,
Hollywood movies, radio, etc.,
or may specifically intend to retain all of the options and sell
them personally outside the
realm of the agent. But unless

Inevitably,
the
negotiating
power available to the artist in
constructing any contract, is directly proportional to their degree of clout in the music industry according to Billboard
magazine.
When confronted with a troubled artist who needs to be released from her contract, Ms.
Semmel heck often will point to
the lack of consideration of the
contract and doctrine which
states that all ambiguities in a
contract are to be construed
against the writer of that contract (typically the manager).
One of the reasons that the
music is such an exciting field
is that law is just beginning to
be developed as there is little
case precedent available, and
much yet to be decided. Rarely
do any contract disputes go to
court because both parties are

David Parker, Esq. and Tricia Semmelheck, Esq.
working arrangement that may
not be fully understood or is inherently unfair to the musicians. The case that she most
often finds herself confronted
with is one brought to her by a
band who desperately wants
out of their contract because
they are starting to gain attention and find themselves pinned down to a contract which
gives their manager too much
discretion and a larger cut than
they may deserve.
Unfortunately for the young
artist's sake, the music industry
is one in which the clout of the
artist translates directly into
how fair the personal managerial contract is. Mr. Parker
pointed out that Billboard
magazine is really the pulse for
the record industry which dictates who's hot and who's not
in regards to how much leverage or clout any particular band

there's a provIsIon in the contract, the personal manager has
a free reign to use the art form
in any way that he/she may desire.
Personal managers aren't
licensed or policed by any organization protecting the integrity of the music industry. Hence,
many groups enter into unfair
contracts with sleazy managers
who are out to exploit young
musicians too naive to know
the difference. Some personal
managers are double dippers
who will require that the artist
publish their work through a relative's publishing company,
use a relative as their attorney,
or as their accountant. Other
contracts require that all of the
group's earnings must go directly to the manager whereupon the manager will take his/
her share before giving the .

afraid of the unknown .. . how
the court might handle music
industry contracts.
Mr. Parker claimed that some
major record labels have a staff
comprised of as many 70 attorneys scrutinizing their contracts
and settling disputes if a big
name artist becomes disenchanted. At the same time, this
record label will refuse to settle
with the lesser known artist
who it knows is not likely to be
able to afford the legal fees
necessary to successfully take
the case to trial. In this way, the
music industry is ultimately
controlled by managers who
can determine if an issue will
be adjudicated, something that
they desperately try to avoid
because of a lack of precedent
produces a frightening uncertainty about the law.
Both attorneys present agreed that a very thorough
knowledge of contract law is

important to be a successful entertainment lawyer and recommended all courses emphasizing contracts for those students
interested. This very informative discussion also involved
many questions from the stu dents in the audience covering
diverse areas in entertainment
law not included in the scope
of this article.
The Entertainment Law Society would also like to thank the
law school for the interest and
enthusiasm shown for its
" Paper Chase Movie Series" on
Thursday afternoon in the 4th
floor student lounge. The lawrelated motion pictures have
been just as entertaining as Mr.
Parker and Ms. Semmelheck
were last Tuesday.
It's no surprise that the Entertainment Law Society is opening eyes and attracting new
members with every event...
don't miss out.

Book Review:

~lack Robes, White Justice Examined
by Martin Coleman
The stories of racism in New
York City's legal profession, related by Bruce Wright in his
book "Black Robes White Justice," came as no surprise to
me. What did surprise m~ positively - was Judge Wright's
no holds barred honesty in telling his story. It dawned on me
progressively as I passed
through its chapters that Judge
Wright must be the most villified justice in this country after
public airing of this book. For
this he deserves not the status
of pariah, of which he is
thoroughly used to by this time,
but great praise for being both
a courageous human being and
an outstanding role model for
what a judge should truly be .
Judge Wright is a courageous human being because he
doesn't fool himself, like so
many white and Afro-Saxon
justices, into thinking that the
history, culture, and psychosocial dynamics of racism are
of no consequence in a determination of justice in our legal system . Rather, he exposes "legal"
racism without deference to the
elevated and mystified status
that the judiciary has accrued
to itself. He is a" Judge's judge"
precisely because he has confronted the ugly truth of racism
as it affects judicial decisions,
and can now deliver blind justice to the masses of alleged
criminals that are paraded before him, regardless of their
color. Ironically, by unmasking
the "blind" justice of our judicial system for the racism it visibly perpetrates, Wright has
come as close, if not closer,
than great justices like John
Marshall or Oliver Wendell
Holmes (that we are taught to
venerate) in delivering blind
justice.
We know, if we care to open
our eyes, that white lawyers
and judges, in their personal
lives and thoughts, are no more
or less racist than the elevator
man who refused to allow
Judge Wright to use the
"white" people's elevator (p .
157), or the " liberal " white
schoolteacher who thought
that reading and play acting
"Little Black Samba" was a
positive learning experience for
black and white schoolchildren
(p . 191 ). Why should we be so

gullible as to believe that they
can leave their racism home
when they show up at work to
mete out justice? When one
considers that most racism (at
least for white people) is as, subtle as the haughty ignorance of
the "liberal" schoolteacher referred to above. It would require an enlightened vigilance
by white lawyers and judges to
keep such potentially dangerous notions at bay while performing their legal duties.
Examples of the failure of
such self-policing in rooting out
racist applications of the law
abound in Judge Wright's
book. The gem I found most
ironic was the lack of due process that Judge Wright received at his censuring hearing
before the Judicial Relations
Committee for taking the admittedly
racist
prosecutor
Schwartz to task (p. 141 ). Apparently black judges weren't
guaranteed the same due process rights that were previously
granted to welfare recipients in
Goldberg v. Kelly. I wonder if
they still aren't?
What is necessary to combat
such judicial racism is the type
of education advocated by
Judge Wright (p. 195), wherein
the historical and sociological
foundations of modern racism
are taught as a mandatory part
of the law school curriculum.
Again, one would think this an
obvious need recogn ized by
that especially heavy mass of
fine minds that comprise the
field of legal education. A quick
look at law school 33 years after
Brown v. Board of Ed. however,
confounds such an obvious expectation .
Even that progressive bastion of legal jurisprudence
called SUNY at Buffalo Law
School offers only one class
that is directly aimed at addressing this need; an optional
seminar attended by 20 stu dents. It seems that necessary
change in this area, like wet cement, is slowly being poured
into new foundations, and for
most law students in 1988, certain to dry up before the foundation gets filled in. For
minorities then, particularly
blacks, the color of their skin
will always be a barrier to receiving true " blind" justice.
If it is so difficult to eradicate

racism from the legal arena,
why should we presume that
other forms of personal preference and prejudice are not also
occluding the vision of legal
professionals and judges?
For instance, the legal profession holds to the principle,
stated in the lawyer's cannon
of ethics, that all Americans are
entitled to access to the courts
to have their legal problems resolved, and that it is the responsibility of the legal profession
in general to see that they receive proper counsel to represent their interests. It is
explicitly stated that lack of financial resources should not be
a barrier to justice.
That same cannon of ethics
however, relies on the voluntary system of pro bono to provide for indigent clients. This
system is to operate outside the
"normal" unregulated market
for legal services. Common
sense tells you that lawyers
charging minimum fees of
about $75.00 an hour up to
$500 .00 are going to take advantage of the fact that their
service to the poor is unregulated and voluntary. " Trust in
the good heart of Vultures," a
street person might say; "Yeh ...
right." There is no justice for
those poor who knock at the
door, and are turned away because the lawyer's time is being
spent ministering to those who
can meet the market price .
Lawyers in general don't
question this contradiction in
their obligation to provide justice for all. Perhaps this is because they have personal prejudices to people who are poor.
Many will say that they have a
right to make as much money
for themselves as they can,
which means that they don 't
think that it is their responsibility to provide justice for the
poor. They might say, "It isn't
my fault that they are poor."
This reminds me of many
whites who state that " I am not
responsible for the racial discrimination of my forefathers
and mothers." They take no direct responsibility for the cause
but make no effort to rectify the
festering vestiges . Indirectly
they give continuing life to past
discriminations and benefit
materially from present maldistributions of power and money.
(cominued 011 page 15)
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Should You Obtain A New York State S_moking License?
by Jeffrey M. Blum
Associate Professor of Law
SUNY Buffalo
Faculty of Law and
Jurisprudence
Well, the bad news is in. Congress has finally gotten so fed
up with losing the war on drugs
that it appears to be shifting its
point of attack from the major
dealers - those
larcenous,
sometimes dangerous criminals who make millions of dollarc; - to the ordinary users of
controlled
substances - the
artist, the mailman, the professor, the college student, the
musician, the paramedic, and
so forth. Indeed, the Anti-Drug
Abuse Amendments Act of
1988 authorizes fines of $10,000
for anyone possessing any
amount of any controlled substance. Once the law goes into
effect, which will be either next
March or next September depending on the section, the
joint that one casually smokes
for excitement, amusement or
relaxation could lead unexpectedly to confiscation of everything one owns. The civil fine
of $10,000 could come quickly
or anytime during the five years
after the illicit act of possession .
The fine can simply arrive in the
mail, and then there is the opportunity for a hearing to determine whether you did in fact
hold the joint in your hand.
All that is needed is for someone, probably an informant, to
file an affidavit saying that he
or she saw you smoke pot.
Whether there will be a vast
proliferation of informants is
unclear, but the new law does
appear to provide the necessary mechanism. Funds from
confiscated property go into the
Department of Justice Assets
Forfeiture Funds, which is earmarked for several purposes,
including the paying of informants, the purchase of evidence and the acquistion of
computers and other equipment designed to keep tabs on
the population's drug use_ If
zealots in the Department of
Justice decided to really press
things, they could develop an
impressive self-funding vigilante separation. With twentysix million Americans who regularly use drugs (80% of whom
simply smoke pot), and the possibility of $10,000 being confiscated from each, there appears
to be available a potential fund
of up to $260 billion that could
finance operations without any
additional appropriation from
Congress. Even one percent of
this total would be $2 .6 billion,
which frankly could hire a lot of
informants and keep a lot of
computerized records.
Naturally our first response is
to believe that this couldn't really happen here. But there are
some indications that it might.
For example, the new law contains the "declaration" - "it is
the declared policy of the
United States Government to
create a Drug-Free America by
1995." To even approximate
this goal would require transforming the United States into
a vastly more authoritarian society than it has ever been in its
history. Whether the necessary
police state apparatus could
sustain sufficient political support to carry out its mission
might well depend on how
much hysteria could be generated. But already we see the beginnings of drug users being
prepared for the role of
scapegoat. In a period when virtually everyone is predicting
Page four
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some significant economic
downturn, it may be significant
that the new law recites: "the
total cost to the economy of
drug use is estimated to be over
$100,000,000,000
annually."
The law goes on to state that
"the connection between drugs
and crime is also well-proven."
What is equally well-proven, al though not much spoken, is
that this "connection" comes
much less from the drugs themselves than from the laws that
make them illegal.
The litmus test of what the
new law is about is found in its
treatment of marijuana. If public health and welfare were the
law's concern, then a crusade
against some deadly or debilitating drugs might be warranted. But not a crusade
against twenty-odd million pot
smokers, or for that matter, the
approximately half of high
school seniors who have tried
it. Whereas drugs like heroin,
angel dust and crack are highly
addictive and/or dangerous to
health, marijuana is known by
most of those with experience
to be a fine recreational drug.
This is not to say it cannot be
overused or abused, but it is far
less addictive than either tobacco or alcohol, and has much
less of a connection with either
violent behavior or accidents
than does alcohol. Its potential
adverse health effects have
been studied extensively for
thirty years, and may now confidently be listed as somewhere
between modest and mini- ,
mal - at any rate, significantly
less than those associated with
cigarettes or alcohol.
Against these adverse effects
there ought to be balanced the
benefits of smoking pot. For
most people these simply involve various forms of enjoyment, including heightened
feelings of humor and warmth
with others, as well as enhancement of sensory experiences
such as listening to music and
having sex. However, for many
pot smokers who are committed creative people independently of their drug use, getting
high facilitates certain aspects
of the creative process . Musicians often find that it enhances
their ability to concentrate on
rhythm and sound; writers and
thinkers sometimes find that it
allows them to see things from
a different angle and to combine diverse insights; creative
people in many fields report
that it can trigger inspirational
experience, and thus greater
access
to
preconscious
thoughts. Having talked with
about twenty-five or thirty
talented people who have reported such benefits, I can attest
that
perceptions
of
marijuana's contribution to
creativity are not entirely illusory or idiosyncratic. In addition,
pot provides useful therapy for
the
adverse
effects
of
glaucoma, chemotherapy, and
for many people, headaches.
The main justification given
for keeping pot illegal is that it
furnishes a "gateway" through
which young people pass on
route to harder drugs. Although
this is true in some instances
for pot, just as it is for beer,
most of the time it is not the
case - witness the fact that
80% of illicit drug users only use
pot. To the extent pot does
function as "a gateway drug"
this is largely because of its iilegality. Young people are driven to rely on the same
suppliers who also provide
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hard drugs. In the Netherlands
controlled legalization of pot
separated the distribution of
marijuana and hashish from
that of hard drugs. The result
was a sharp decline in the
number of young people using
heroin and other hard drugs.
If the government were to get
serious about persecuting pot
smokers, as would be required

Jeffrey M. Blwn, Associate Professor,
SUNY Buffalo Law School
for the goal of "a drug-free
America by 1995," the United
States would probably wind up
handicapping itself with a welldeserved brain drain. Why,
then, are marijuana users now
on the verge of being persecuted under this new law? I suspect the primary answer is a
combination of ignorance, fear
of the unknown, and cultural
prejudice. Although our Constitution seeks to prevent diverse groups from using state
power to oppress each other
based largely on prejudice, the
low level of information exchange in our electoral processes have aggravated politicians' temptation to engage in
demagoguery, which fundamentally is what the "war on
drugs" is really about. What
ought to be a health issue
guided by careful discrimination among drugs based on
their different effects has been
turned into a "war" against
twenty-six million Americans.
Much of the problem seems to
be that of many of the people
running the country seem always to be looking for a war.

And of course there is no nuclear deterrent to protect Americans from their own government.
While the new law may be
subject to ridicule, it also could
pose serious dangers. Laws
born out of mindless bigotry
can acquire a new and possibly
more nefarious significance
when they are skillfully manipulated by officials with a repressive agenda. Given the prevalence of drug use, and especially pot, among artists, writers, intellectuals, political activists and racial minorities, it is
quite conceivable that the com bination of surveillance, computerized
record-keeping,
heavy penalties for one-time
use and the five-year limitation
period could be used to maintain a system of selective prosecution geared to chilling
political activity by these restive
groups. The notion will be that
if you keep a low profile and
don't get visibly involved in
anything political, then the Department of Justice will leave
you alone. The chilling effect
could indeed be extensive.
Given the frustrations of
being intelligently political in
the United States, one could

law will be used to repress activists is unclear and probably
has not been determined yet.
But it is unlikely that even occasional prosecutions of visible
people can go a long way toward making the mass of Americans behave more like intimidated subjects and less like free
citizens.
Another noxious side effect
of the new law could be its functioning as a powerful device for
tacitly excluding ethnic minorities from higher education.
The law establishes that any
use of any controlled substance
can be grounds for effectively
barring access to college by denying all federal aid and any
state aid that is partially federally funded. Smoking pot traditionally has been acceptable in
at least the black community for
many years. Hence the disproportionate racial impact that
will inevitably arise from the
new law.
If, as some people suspect,
the drug-free requirement for
college aid is implemented by
some sort of oath on financial
aid applications, as has been
done with draft registration,
then consider the dilemma of
guidance counselors in inner

· . . the new law contains the 'declaration' - 'it is
the declared policy ofthe United States Government
to create a Drug-Free America by 1995 .'
To even approximate this goal would require
transforming the United States into a vastly more
authoritarian society than it has ever been in its
history.
argue that activism by the
citizenry is simply dispensable.
However, the country is moving
in some ominous directions
and I suspect that without more
responsible, informed participation by large numbers of
people we could be looking at
a future of expanding poverty,
"low
intensity"
wars,
heightened nuclear danger,
and a much perforated ozone
layer. How much the new drug

city schools. Either they advise
their college-eligible students
to perjure themselves about
whether they have smoked or
snorted, in which case the
counselors themselves accrue
possible criminal liability, or
they tell the students to forget
about college. Right now the
law places it in the broad discretion of judges whether to cut
off aid. However, judges are
(continued on page 12)

Congress Wages War on Drugs
by Bruce Brown

Congress has declared that
its goal is a drug free America
by 1995. The new policy is
based on a congressional finding which, among other things,
concluded that "the total cost
to the economy of drug use is
estimated
to
be
over
$100,000,000,000
annually"
and that "despite the impressive rise in law enforcement efforts the drug supply has increased in recent years."
Asserting that "winning the
drug war not only requires that
we do more to limit supply, but
that we focus our efforts to reduce demand" the House of
Representatives armed itself
for battle by passing a new drug
law which authorizes the death
penalty for drug kingpins and
can disqualify students convicted of drug possession from
receiving federally guaranteed
student loans.
Whether a result of the election year rush or a sign of battle
fatigue, the new drug law, as
written, appears to rest on
shaky constitutional grounds
and contains some unexpected
surprises which may startle its
advocates.
By far the largest category of
people who will be affected by
the new saber-rattling will be
individuals convicted, after

September 1, 1989, of any Federal or State offense involving
the possession of an illegal
drug. No qualification has been
placed on either the quantity or
the type of drug, but upon the
first conviction and at the discretion of the court these
people may be found ineligible
for any or all Federal benefits
(including loans, grants and
contracts) for up to one year. In
addition, they may be required
to successfully complete a drug
treatment program, submit to
periodic drug testing while undergoing drug treatment, and
be required to perform appropriate community service.
Furthermore, in an attempt to
dissuade personal use, the law
states that : "Any individual
who knowingly possesses a
controlled substance . .. in an
amount that ... is a personal
use amount shall be liable to
the United States for a civil penalty in an amount not to exceed
$10,000 for each violation ."
However, in a gesture to the
recidivists, Congress then declared that: "A civil penalty may
not be assessed [i.e., the
$10,000 fine] ... if the individual previously was convicted of a Federal or State offense relating to a controlled
substance" .... Thus, repeat
offenders, normally considered

worthy of harsher treatment,
are exempted from the heavy
fines.
These civil penalties are, of
course, in addition to whatever
penalty has previously been assessed by the Federal or State
court. Since the Constitution
presupposes the existence of
the states as entities, independent of the national government, it could be considered
that these additional penalties
deal with the states in a manner
that is inconsistent with their independence.
For example, New York considers the possession of small
amounts of marijuana to be on
par with a typical traffic ticket.
Therefore, if as a result of a congressional action, an additional
fine not envisioned by the New
York State Legislature is imposed, the punishment should
be void, not because it violates
the rights of the individual per
se, but because it is contrary to
the structural assumptions of
the Constitution.
The 10th Amendment may
often be overlooked, but it does
specifically state that : "The
powers not delegated to the
United States by the Constitution, nor prohibited by it to the
States are reserved to the
States respectively, or to the
people."

Equality and The Supreme Court: Much Ado About Nothing?
by Emmanuel C. Nneji
One of the concerns expressed in the 1988 presidential
campaign is the notion that the
next president of the United
States will tilt the balance of the
Supreme Court. This notion
bothers many people in two
basic ways.
Those who approve of the
Reagan impact on the Supreme
Court in particular, and the
lower Federal Courts in general,
fear the outcome of the presidential (and senatorial) election
may alter the course of judicial
politics introduced by the
Reagan presidency. Apparently
they believe the Reagan judicial
agenda will be continued if, and
only if, a Republican is elected
president.
On the other hand, those who
object to the Reagan course
consider it an atrocity on civil
rights and
liberties. Consequently, they are pleased that
the Reagan era is a blink from
chronological history; but most
important is to ensure discontinuation, in fact reversal in
some aspects, of the judicial
trend so as to assure meaningful protection of the rights ofthe
politically weak and unpopular
segments of America .
This article addresses the
trajectory of Supreme Court interpretation of the Equal Protection Clause and the general
popular perceptions that pervade the equal protection environment. The Supreme Court
opinions in this regard have
been anything but definitive.
They collectively suggest uncertainty on the part of the justices who composed the Court
in a given time frame. Most importantly, the "intent of the

framers" argument in this context reduces the clause to a
mere statutory provision intended to address a particular
social evil, rather than a determinative statement of principles to guide government behavior and protect citizens from
the claws of a sinister administration.
So, what does Equal Protection mean; and to whom does
it apply? The Supreme Court
has answered the "meaning"
aspect of this question in a
manner that seems simple and
clearly definitive. It means that
ABC ought to be treated the
same way as XYZ. "Ought" is
emphasized here because of
the disparity that obtains in
some cases posturing similar
circumstances.
The
visual/
physical differences between
ABC and XYZ have sometimes,
and in some cases, contorted
circumstances thereby manufacturing situations conducive
to inequality in the law - either
in legislation or application. As
a result, the nation is still fumbl ing with the meaning of Equal
Protection; and it remains principally idealistic, rather than
pragmatic.
It is fairly clear that the Equal
Protection Clause prohibits the
Federal (under the 5th Amendment) and State (under the 14th
Amendment) governments from
making and enforcing laws that
treat citizens unequally. This
prohibition is not absolute, for
the government is allowed to
transcend it upon a showing of
compelling state interest.
To some, this exception
makes sense and is acceptable.
To others, the underlying justification for the exception is

sensible, but nevertheless unacceptable because such justification is the necessary expense
for the enjoyment of the American constitutional form of government. In other words, the
value of the "compelling state
interest" exception to racial
classification is the foregone alternative in order to meaningfully enjoy the value of constitutional protection and freedom.
The major problem created
by the Equal Protection Clause
is its failure to categorically
specify its beneficiary. This is
where the current controversy
lies, at least so long as affirmative action and other remedial
government practices are pertinent parts of the equation .
It is arguable that the Constitution is for all, and affects
all, therefore it protects all. It is
equally arguable that the Constitution is for all, but the
amendments to it were generated in the context of specific
conditions, therefore they were
solely intended to remedy such
conditions.
The Supreme Court's vacillation in providing an unequivocal definition of the goal
of the equality clause has resulted in political (as well as
judicial) chaos, serving as a
catalyst to racist and divisive
psychology. In turn, this type of
atmosphere reinforces mental
racial reservations, which ultimately filter down to the election process and dilute the idea
of a "melting pot" mandate
necessary to address the needs
and concerns of all citizens.
How far has the Supreme
Court gone in defining the beneficiary of the Equal Protection
Clause? The Court had the op-

portunity to define the clause in
Slaughter-House Cases, 83 U.S.
(16 Wall.) 36 (1873). In denying
the claim of disenfranchised
butchers in this case, and while
stopping short of categorical
declaration that the Bill of
Rights was intended for the sole
purpose of rectifying the injustice perpetrated against those
who were politically, socially,
and economically disenfranchised (the former slaves), the
Court's analysis compels the
conclusion that since the white
race had enjoyed the better side
of the equation, the Equal Protection Clause could not properly be construed to have been
intended for them.
In other words, the logic of
this rationale is that the standard of equality sought to be
achieved has been historically
available to the white race,

therefore plaintiffs could not
claim entitlement to a remedy
because they did not share in
the experience deemed requisite for a remedy under the Bill
of Rights.
Those who project intent of
the framers arguments are at a
loss here because tbe chronological time of Slaughter-House
Cases points to a conclusion
that the Court ruled as the fram ers intende-d.
The justices of the then Supreme Court were
better
situated in time to judge the intent of the Bill of Rights, therefore the outcome in SlaughterHouse Cases is arguably reflective of that intent.
On the other hand, one can
speculate that the justices indulged their subjectivity . They
felt that the ills of slavery
(coniinued on page JO)

Book Review ......................................((!/1/il/lll'd /11,111 /le/'.;('·'
Others are more explicit
about their prejudices to the
poor. They carry that American
myth of Horatio Alger around
with them; anyone can make it
rich in this country if they are
willing to sacrifice and work
had. The implication is that if
you don't make it big then you
haven't sacrificed or worked
hard. Then you must be either
lazy or too stupid to "make it
big." Either way, it is your fault
that you can't afford to pay market fees for lawyers, and you
shouldn't be entitled to the
same lev13l of legal services that
those who can afford to pay
market rates are entitled to. And
so the rationale goes ...
Summing it up, we see that
personal attitudes about in-

come levels and racial characteristics held by the arbiters of
justice in this society materially
affect the ability of minorities
and the poor to receive that coveted myth of "blind" justice. It
might be better if Justice would
take off her blindfold and check
out what is going on - but then
she might see what sins she has
committed and in shame caste
out her eyeballs altogether like
Sophocles. The pun is intended, but the message is seri·ous: We are kidding ourselves
about justice being blind. More
truthfully, the rule is that justice
is deeply affected by personal
attitudes of judges and lawyers,
racism and poverty being more
pernicious and open examples
of the effect of these attitudes .
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Why Blacks Need A Republican Administr~tion More Than Ever
by David Smith
In the United States, the AfroAmerican population has a history quite different from other
minorities
including
other
ethnic groups, the handicapped, and homosexuals, who
continue to assimilate their
problems with blacks as a
whole . The main reason is that
slavery looms over the heads
, .. i the black populace, weighing
heavily upon the amount of
time blacks have been in this
country.
To this day, blacks are considered to be genetically inferior
by many of their white counterparts, except, perhaps, in the
realm of athletics. In other
words, blacks are looked upon
as mentally incapable of performing tasks that require intelligence. Unlike any other group,
blacks are black for life and are
forced to live in an environment
that punishes them because of
this . Other groups can walk
through an establishment with out hindrance, while blacks, in

many cases, cannot get past the
front door.
Today, many negros feel that
they are equal with the general
populace, believing that they
can walk or live wherever they
choose . Many continue to run
around, light and dark in color,
believing they have the option
to change their names and lifestyles in order to assimilate
with the white populace . Some
even believe that all white
people at school, home, and/or
the government are their best
friends. Well, for those blacks
who believe such nonsense,
they need a rude awakening .
This is where the Republican
administration comes in.
The Republican Adminstration is still in office, and promises a more conservative
government than ever before.
The Bush Administration, in all
likelihood, will be responsible
for appointing the next three
Supreme Court Justices. President-elect Bush will undoubtedly attempt to appoint judges

far right of center, hoping that
they can withstand the scrutiny
of a Congress controlled by the
Democrats.
Now
imagine,
abolishing affirmative action,
bringing back separate but
equal statutes, or even separate
but unequal for that matter.
Maybe these would be the
perfect decisions for bl~cks,
since police bullets and nightsticks, a racist justice system,
and a news media that con tinues to exploit blacks doesn't
seem to have awakened blacks .
What will it take for blacks to
realize that it's time to stop talking, and actually do something
about the problems faced by
blacks? With these type of judicial decisions, blacks will be affected the most, since whites
will not face any problems from
a separate but unequal decision. What makes blacks think
separate but equal makes a difference?
Negros must face the reality
that the reason a majority of
blacks do not own their own

Garrow Lectures on Civil Rights .................. Jrom 1wRc ,
abstract ideal far removed from
economic reality.
As Prof. Garrow noted,
"lawyers were not seen by the
more radical black Civil Rights
leaders as the cutting edge of
reform ." Garrow effectively
contrasted the image of the
Civil Rights movement as being
composed of elite spokesmen
against the historical reality of
the times. The majority of the
protesters were young women,
although this is lost on anyone
who simply focuses on the attention given the popular
ministers. Indeed, the 1956

Montgomery Bus Boycott was
a shocking challenge to the
NAACP authority which was
hitherto unchallenged .
A dichotomy emerged in
1956 that grew out of the new
vogue grass-roots leadership
provided by young idealistic
protagonists that challenged
the formalistic NAACP old
guard . The new vitality manifested in the Southern popular
support was guided by King
along what Dr. Garrow identified as the best avenue to
change: Economic Pressure .
By 1966 King had realized

that legislative reform would
not alter economic suffering .
Congress would not equate
basic welfare necessities with
Constitutionally
guaranteed
rights. Furthermore, in 1966,
Civil Rights faced an adamantly
conservative white America
that was even less concerned
with economic justice than social
justice. Breakthroughs
were made by King's strategic
use of mass demonstrations as
a "negative inducement" to
foist economic reform upon
Congress.
(continued on page 12)

PMBR Results
Speak for Themselves
During the last 12 years, PMBR students have achieved the highest MBE
scores in many jurisdictions. Here's a sampling of just how well our students
perform on the MBE:

•
•
•
•
•

•
•
•
•
•
•
•
•
•
•
•
•
•
•

Student
Paul Watterson
Mitchell Barker
Gregory P. Smith
Jim Byers
Louise Werho
Thomas DeMarco
Jon Pieffer
Louis Iorio
John Coppede
Brian LaMotta
Russel MacGregor
Jeffrey Bard
Robert Alexander
Rick Jones
Ted Smith
Wynn E. Clark
James Daugherty
Jon Thornburg
Steven Palmer

MBE Score

186
177
177
175
171
171
170
170
168
168
167
166
164
163
163
163
162
161
161

Jurisdiction
Pennsylvania
Utah
New Mexico
Michigan
Arizona
New York
Colorado
New York
Wyoming
New Mexico
Pennsylvania
New York
Pennsylvania
Georgia
Pennsylvaryia
Mississippi
Colorado
Nevada
Arizona
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businesses 1s because of the
failure to circulate their black
dollars within their own community. In 1986-87, blacks spent
approximately 339 billion dollars in the U.S. economy, and
have nothing substantial to
show for it. The black dollar
leaves the black communities
transported by foreigners who
don't even live within these
communities. Hardly can it be
founmd this the case for any
other American ethnic group.
Foreigners, as well as other
ethnic groups, continue to plant
the seeds of destruction that
keep blacks in a depressed
state. These seeds of destruction surround black communities just as pollution does
in an industrial site: massive
bombardments of billboard advertisements, display cigarettes, malt liquor beer, and food
that would never be sold in a
white community, while blacks
continue to pay a higher price
for lower quality food. The
abundance of these advertisements along with bad food only

whereas they see it as keeping
black people from thinking
something stupid like going
into politics or becoming a
political activist. Keeping blacks
in a passive state of mind with
two liquor stores and one
church on each square block assures American prosperity.
Since blacks cannot seem to
see the light, maybe it's time
for the Republican administration to turn it on before the
Democrats and bleeding heart
liberals break that light. Supporting a Republican administration will indeed make things
a lot worse for blacks, but hopefully for the better. It will especially hurt blacks who feel they
have it so good in the first place.
Yes, this approach may seem
somewhat radical, and may
hurt blacks who have made it
up to this point. Even if upper
class blacks are aware of the
black populace problems and
are forced to lose much of what
they already have, they must
understand that this administration is necessary for blacks

enhance poor health within the
black community.
Drugs flow through the urban
communities like water, while
predominantly white police officers patrolling the urban
neighborhoods look the other
way. The devilish people that
plant such seeds, created such
a horrific mind-set of their own,

as a whole. Black activists and
writers such as Malcolm X,
Martin Luther King, Thomas
Sowell, and Derek Bell believed
in doing what it takes to help
blacks as a whole.
Blacks must also come to
realize that there are jobs available for almost anyone, black
(cominued on page 14)

NAPIL Hosts Conference
by Karen Comstock
The National Association for
Public Interest Law (NAPIL) is
an organization that was
created in 1986 by law students
from all over the United States.
These individuals shared the
realization that, due to a
number of institutional factors,
a legal career in the public interest . is out of reach for many
of today's law students and
graduates. Faced with high
educational debts, inadequate
placement resources, and funding cutbacks for the public sector, even the most committed
are finding it difficult to act on
their ideals.
NAPIL is actively working to
remove the barriers confronting students and lawyers interested in pursuing public interest careers and to promote
projects serving the underrepresented.
BPILP (the Buffalo Public Interest Law Program) is a founding member of NAPIL. What
began as a 12-school effort two
years ago has expanded to a
NAPIL board of directors that
now consists of representatives
from over 25 law schools. Currently, NAPIL represents a diverse law school population:
students from the University of
Hawaii, University of Chicago,
Harvard, Boston University,
Georgetown, University of San
Diego, University of Wisconsin
and U.C.-Davis, to name a few.
As UB's representative on the
NAPIL board of directors, I had
the pleasure of attending the
NAPIL national conference in
Washington, DC the weekend
of October 21-23. The conference offered a combination of
practical workshops and events
designed to help students find
jobs and to instruct student activists on how to organize
around specific issues concerning public interest law: loan assistance campaigns, effective
fundraising, advocating for
public interest placement resources, etc.

I came away from these workshops better equipped to advocate matters involving loan assistance, with many new placement
resources
(manuals,
guidebooks, etc.), and was generally inspired by the organizing activities happening on the
many other NAPIL law school
campuses. BPILP has since
reinvigorated our loan assistance committee with the assistance of folks from NAPIL. This
is a project you'll be hearing a
lot more about next semester.
The most important function
of the conference, however,
was that it afforded student activists the opportunity to get together and discuss similar concerns and experiences. There
was a real feeling of solidarity
among the 200 representatives
who attended. NAPIL brought
together a wonderful assortment of speakers: attorneys,
professors and activists who
shared their real-world experiences.
For instance, a panel titled
"Prejudice In The Profession"
was held at which Adjoa Aiyetoro from the National Conference of Black Lawyers and Nan
Feyler from CUNY discussed
prejudice against gays and
minorities from both an institutional and personal perspective. These speakers really
reached across the line of
academic discussion to relay
personal experiences that were
at the same time humorous and
touching. There was a real
human element to their presentations .
(continued on page 9)
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EDITORIAL
The Student Bar Association (SBA) has sought to
hamper the operation and policy of a free and independent press by forcing The Opinion to publish
articles earmarked for compliance with SBA By-Law
13. This by-law of the SBA Constitution stipulates
that all SBA funded law student organizations must
write an article about their respective organization
and the activities they provided to the law school
community. Compliance with this provision must
be made by the law student organizations in the
Fall and Spring semester. Failure to comply may
be used by SBA to deny funding during budget
hearings.
Although SBA By-Law 13 is vague on the issue
of publication of these articles for it does not clearly
mandate that The Opinion publish these articles,
the official interpretation by the SBA President,
Kimi Lynn King, is that The Opinion must publish
these articles. It is the belief of the Editorial Board
of The Opinion that SBA By-Law 13 hinders the
operation, production and layout of The Opinion.
To force, coerce or threaten a newspaper to publish any material is a grave exercise of authority
that will not pass constitutional muster. The Opinion has the independence to investigate and cover
all issues involving the law school administration
and the SBA. The freedom to do so ensures the
continuance of a free and independent press. Furthermore, no government, student or otherwise,
has the right to force any printed material to appear.
This is not the first time that the SBA has attempted to dictate to the The Opinion what its "obligations" are. In 1975, the SBA sought to create an
atmosphere of intimidation by forming a committee to investigate The Opinion's editorial policy,
The end result of this action resulted in The Opinion's budget being tabled and reduced during
budget hearings. Today, thirteen years since the
investigation, the SBA continues to use the budgetary proces" as a means of hindering the operations
of a free a, ,d independent student run press.
Relations between the SBA and The Opinion so
far has demonstrated the possibility that the events
of 1975 will be repeated. This semester the SBA
attempted to censor The Opinion's coverage of a
pending lawsuit against the SBA by two former UB
Law students. The net effect of the strained relations between the SBA and The Opinion, so far,
has been a loss of over one thousand ($1000.00)
dollars in eventual savings to defray the costs of
purchasing badly needed capital equipment essential to the production of The Opinion. Furthermore,
the SBA has hampered the administrative function
of The Opinion by delaying purchases of needed
office supplies and services. Clearly, the SBA once
again, as it did in past years, will have to address
itself to the delicate issue of freedom of the press.
Page eight
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To The Editor:
As chair of the Law School
Committee on Military Recruit·
ment, I wish to commend Jim
Hayden and other students in
the Federalist Society for their
responsible and sensitive management of the Mock Courtmartial presentation by the
Judge Adovcates Corps (JAG) .
As you know, early in October
the Law School Faculty ap•
proved a resolution prohibiting
use of Law School facilities by
employers who discriminate on
the basis of sexual orientation .
Because JAG is such an employer, it has been barred from
recruiting at the Law School.
Since that time the Federalist
Society agreed to sponsor a
presentation by JAG officers of
a mock court-martial proceeding at the Law School followed
by a reception. A JAG official
assured Jim Hayden that there
would be no recruitment activity at this event. When the event
was publicized, many students
asked me whether the presen tation would violate the resolu tion.
I personally thought it might,
in part because I believed that
JAG intended to recruit one
way or another. On the other
hand, Mr. Hayden and other
Federalist Society members be·
lieved the court-martial presentation to be a bona fide educa-

tional enterprise within the umbrella of academic freedom and
inquiry.
The issue became volatile on
the day the JAG events were to
take place. After receiving a
sharply worded letter from the
President of the Student Bar As·
sociation, Federalist Society
leaders met with Dean Filvaroff,
Dean Albert and myself to dicuss student complaints and
the SSA's position that the
planned events would violate
the rule against recruiting by
the discriminatory employers.
The meeting occurred just
hours before the scheduled
event.
After hearing my own views
and the Federalist Society position, Dean Filvaroff indicated
that, if necessary, he would decide the issue before the scheduled events were to begin at
5:00 p.m . Dean Filvaroff observed, however, that it would
be unfortunate for such a decision to be made on such short
notice, especially given the
potentiallyh divisive consequences of a ruling either way.
Ultimately, the situation was
defused and brought to a noncontentious conclusion by the
thoughtful graciousness of Jim
Hayden,
Federalist Society
President, and his fellow officers . Mr. Hayden and colleagues

agreed to move the planned
events from O'Brian Hall to
another building on campus. In
taking this action, Mr. Hayden
made it clear that he believed
that important First Amendment values concerning speech
and study were at stake and that
the
planned
presentations
would not violate either the
spirit or the letter of the Law
School
anti-discrimination
rules. I feel that he and his fellow Federalist officers are to be
commended for this decision
and for the good faith, judgment,
and
integrity they
showed throughout this difficult and volatile situation.
Indeed, there was a coup de
grace. Once the program was
about to start in its new location, Mr. Hayden was informed
by JAG officials that, despite
one officer's earlier assurance
to the contrary, they did intend
to engage in recruitment efforts. Upon learning this, Mr.
Hayden emphatically withdrew
the
sponsorship
of
the
Federalist Society and left the
premises before the presenta•
tion occurred . I do hope that the
JAG officers learned a lesson
about responsibility, honesty
and integrity from Jim Hayden.
Sincerely,
Charles Patrick Ewing
Professor of Law

Cooper Critiques King's Colulllll
Dear Editor,
After reading Kimi King's review of the movie "The Accused" in the October 26th
issue of The Opinion, I recently
saw the movie for myself. I
walked away from the movie
with quite a different percep•
tion of it than did Ms. King.
Ms. King's main attack on the
movie centers on her preception of the film's rape scene in
a "voyeuristic" manner. Ms.
King seems to be irked by the
graphic depiction of the rape
and offers that the movie could
have been just as effective if the
camera had focused on the silent onlookers instead of the
victim. This contention is incorrect, and Ms. King's own words
belie the validity of such a statement. Ms. King correctly points
out that " as I aw students and
lawyers, we often tend to gloss
over the brutality and violation
of rape." I agree. I believe that
rape exists in a category of
crimes which are so horrifying
that non-victims tend to distance themselves from its true
nature rather than confront it
head on. But "The Accused "
doesn't allow us that luxury.
"The -Accused" takes us right
into the rape . My feelings after
seeing that scene mirrored Ms.
King's own words: the scene
"will make you squeamish, it
will make you uncomfortable,
and it will make you angry." It
did. The movie succeeds on this
level: you are repulsed by the
crime. But Ms. King goes on to
jump on the trendy bandwagon
of labeling media depictions of
any rape exploitative glorifications of graphic violence. This
is exactly what is not happening . The rape scene was not designed to titillate. And it
doesn't. Its purpose in the
movie is not to arouse sexual
appetite; it is to arouse disgust
and anger.
Ms. King goes on to charge

the movie with implying that
the
victim's
promiscuity
brought the crime on herself:
another common misconception which surrounds the crime
of rape. But once again I feel
compelled to come to the
movie's aid . What Ms. King is
implying is exactly what is not
happening in this movie. Yes,
the movie paints the victim as
a promiscuous person - but I
would submit that it doesn't go
far enough.

The movie also portrays the
victim as a heroic individual
willing to go against all odds
and humiliation to stand up for
her rights. A simplistic view
might be that through this act
of moral fortitude she is exculpating herself of all blame. But
this was not necessary at all, as
there is no blame to exculpate.
Nothing that the victim did
could put her in a state which
made her deserving of what
(continued on page 10)

Anti-Semitism Ignored
Dear Editor:
I am writing in response to a
letter written in your last issue
condemning racial violence in
our local community. I wholeheartedly agree with the stance
this letter takes. However, I feel
that it is important to discuss
other types of prejudice that
many individuals, law students
included, ignore on a day to day
basis . In fact, some of the same
students who wrote the aforementioned letter ignored a certain incident which occurred
only a few weeks ago.
I was at a party in Ellicottville
when a very obnoxious man
made clearly anti -semitic comments to me:- Though the details are not really relevant here,
the incident almost rose to the
level of a physical confrontation . Although I was obviously
frustrated and upset over this
situation, I was told by other
law students - my "peers" to "laugh it off," that "those
guys aren't worth your time."
I felt isolated and sensed a
complete lack of support,
though these people were
probably looking out for my
best interests and just wanted
me to have fun at the party.
Only when the man began making sexist comments did the
women law students at the

party support me; we responded by humiliating this
man and running him out of the
party.
Perhaps it is because I am
from New York City, more of a
"melting pot" type of environment, that I have never experienced such a disgusting display
of ignorance directed at my
faith. Or perhaps it is because
Jews are not immediately discernible as Jews and are easily
physically assimilated into the
"majority," that I have never really been the object of such prejudice. But what bothers me
most is the sense that people
stand up for certain causes and
not others, whatever their
reasons may be, when all of
these causes fit into the same
fight against ignorance and prejudice.
The point is that these small
incidents
aggregate .
The
forementioned letter stated that
"it is important to condemn
such events when they occur."
I agree. We must condemn all
of these events - even the ones
that don't seem to be worth it.
For that is the only way we can
truly destroy the prejudice that
still pervades our society.
Sincerely,
Ellen A. Burach

Will History Speakly Kindly of The Reagan Revolution?
by Andrew Culbertson
During the recent presidential campaign, the focus of
American politics took a dramatic shift. For the first time in
eight years, Ronald Reagan was
not a major player within the
national political spotlight. Indeed, Reagan appeared to be
the odd man out, one who was
counting the days until he had
to relinquish the office that he
had held, and in many ways redefined, for the better part of a
decade.
When political historians attemptto put the Reagan Administration into historical perspective, they may find themselves
torn trying to distinguish between Reagan the man, and the
Reagan Administration. Arguably, Reagan the man has been
one of the most impenetrable,
as well as charismatic presidents of this century. Translated, nothing has seemed to
tarnish his image. For example,
although Reagan's policies
have often proved contradictory, he has, for the most part,
escaped the cntIcIsm that
would have been heaped upon
other presidents.
Shortly after his election in
1980, Reagan was seriously
wounded by a handgun that
most rational people would
argue was obtained much too
easily. To this day, Reagan remains a staunch supporter of
the NRA, and has done little to
effectuate any type of ban on
handguns.
At times he has spoken out
vehemently against the Soviet
Union's oppression of human
rights, while simultaneously
vetoing the Civil Rights Restoration Act. Although his wife is
the driving force behind the
"Just Say No" anti-drug came
paign, Reagan has openly supported President Noriega of
Panama, a notorious drug
dealer.
During the terrorist hijacking
in 1985, Reagan made it clear,
in no uncertain terms, that this
country would not bargain with
terrorists. In the wake of the
Iran-Contra hearings, in which
it was disclosed that weapons
had been secretly traded for
hostages, this statement lost
most of its validity.
Finally, the capitalist vs. communist equals good vs. evil
mentality, the foundation upon
which Reagan attempted to restore America's patriotism, has
been dramatically tempered by

NAPIL ....... .
one common theme emerged:
these folks love their jobs.
Whether they're fighting for
legislation to improve working
conditions for laborers, trying
to curb drug testing or clean up
toxic waste, these activists are
excited to get up in the morning
because they not only enjoy
their work, they believe that social change is the only work
worth doing.
By far, the highlight of the
three day conference was the
keynote speaker, Arthur Kinoy.
Kinoy is a founding member of
the Center for Constitutional
Rights
and
the
National
Lawyer's Guild, and author of
the book Rights on Trial, in
which he describes his career
as one of the foremost
"people's lawyers" of our time.
He has had a hand in scores of
civil rights cases over the past
three decades.
He has represented "freedom
riders" and other civil rights ac-

the Administration's recent
willingness to negotiate with
the "evil empire."
Perhaps it's not fair to point
to these contradictions. After
all, during an eight year presidency, certain policies are
bound to change. Also, most
Amer_icans would agree that the
recent advances with the Soviet
Union are a good thing, and
that the arms for hostages situation may have been well-intentioned. Nevertheless, these
multiple contradictions are disturbing because they signify,
and have signified, an inconsistent attitude within the Administration.
If Reagan has survived the
contradictions, he has also
shown an uncanny ability to
steer clear of the numerous
scandals and upheavals that
have occurred during his term
in office. The average length of
service for a Reagan Cabinet
member has been slightly
longer than the average time
expectancy for the New York
Yankees' managerial position.
While many of the cabinet
members and advisors have
left on good terms, it's hard to
forget the Donald Regans,
Edwin Meeses, and James
Watts, who were all forced from
their positions for one reason
or another. In addition to the
numerous personnel changes,
Reagan has also managed to
survive the aforementioned
Iran-Contra Affair as well as a
major defense spending scandal.
Reagan's ability to dodge bullets, a quality that has puzzled
many Reagan critics, can be attributed to several factors.
Helen Thomas, "dean" of the
White House press corps, recently stated that Reagan is
basically a delegator. "He
doesn't worry himself over
momentous decisions, basically delegating the tough
questions to his staff," she
stated. In essence, this practice
has paid off handsomely for
Reagan.
As Professor Charles Jones
points out in his book, "The
Reagan Legacy," the public
"observes a tendency to blame
others for not serving the President well when things go
wrong ." In other words, when
there is a screw up, it's the advisors, not Reagan, who are
deemed to have screwed up.
However, when things go well,
Reagan, not the advisors, is the

. . . . . . . . . . from page 6
tivists during the 60s and he
(along with a lot of help from
his law students and Rutgers
University) also represented
Adam Clayton Powell when
Gerald Ford and others were attempting to kick him out of Congress on fabricated charges.
Kinoy was one of the lawyers
who represented the "Chicago
7" in that famous trial after the
1968 Democratic Convention.
As a speaker, Kinoy is among
the best I've ever heard. He tells
his stories in such a way that
you feel like you're there with
him, helping him in the struggle. He talked of rushing from
hot spot to hot spot during the
height of the civil rights struggle in the South, trying to stay
one step ahead of the white racists who were beating up activists and throwing them in jail,
in an attempt to bankrupt and
exhaust the movement. He ap(continued on page 14)

president. While Carter, obviously more of an intellect than
Reagan, accepted much more
responsibility (which may have
been his biggest problem),
Reagan, as was noted earlier, is
a delegator. To the extent that
the public knew Carter was
largely responsible for his Administration's policies, it was
quick to attack him when things
went wrong. Along these same
line, the public obviously understands that Regan has much
less to do with the actual
policies handed down by his
Administration, and isn't as
quick to hold him personally responsible when something
goes wrong.
The public, for the most part,
views Reagan as a nice old
man, more of a figurehead than
an actual politician. To his credit, he has proven that the president doesn't have to be an intellectual, a scholar, or even
smart to "run" the country.
Let's face it, here's a guv who
needs at least two day preparation to h61d a press conference.
To suggest that he has a clear
understanding of what's going
on seems almost foolish at this
point.
While a combination of
charm, charisma, and inability
have enabled Reagan to make

one who receives credit. A good
example of this illogic is seen
by looking at the Iran-Contra affair and the recent agreements
made with the Soviet Union.
The Iran-Contra Affair, perhaps
the low point of Reagan's two
terms in office, was blamed or.
the advisors, while Reagan received most of the credit for the
recent accords with the Soviets.
What does this all add up to?
Although the logic behind it is
a bit strange, it makes perfect
sense. Since Reagan is viewed
as incompetent in certain areas,
the public is more understanding when he makes a mistake.
To see the truth behind this
statement, one need only compare Reagan with Jimmy Carter. Although they were very
different presidents, each one
had his share of ups and downs.
However, when Carter left office, he was regarded, at least
by many Americans, as a failure. While Reagan has had his
share of detractors, he will
leave office on much better
terms with the American
people (unlike Carter of course,
Reagan wasn't voted out of office).
The key difference between
these two individuals is the
amount of responsibility each
one took while he served as

the president into a less accountable figure, it's unlikely
that his successor will enjoy the
same luxury. George Bush is
many things, but at least personality wise, he certainly isn't
Ronald
Reagan.
Although
Reagan may have re-defined
the office for himself, the public
will undoubtedly expect more
from future presidents.
Alas, it's time to say goodbye
to an era that gave us "nice"
things like the Cosby Show,
Hulk Hogan, and, first and
foremost, Ronald Reagan. After
a decade in which this country
suffered through the resignation of. a president and vicepresident, Gerald Ford, doubledigit interest and inflation, and
two energy crises, Reagan's
idealism may have been a welcomed change. Unfortunately,
many Americans would agree
that all we've really done is
taken an eight year hiatus from
addressing such issues as the
national debt, mounting social
problems, and a "house of
card" economy that has grown
more and more dependent on
foreign imports.
Well, goodbye Ron, and good
luck Mr. Bush. When all is said
and done, you're certainly
going to need it.

P.A.D. To Initiate New Members
Today, December 7th, the
Alden Chapter of Phi Alpha
Delta Law Fraternity International will initiate its new members from SUNY Buffalo Law
School. The event will take
place at the Amherst Town
Court at 7:00 p.rn. in Judge
Robinson's courtroom.
The Alden Chapter of Phi
Alpha Delta, or P.A.D. as it is
commonly known, has been in
the process of revitalizing this
semester. To date, the organization has shown a video tape
entitled "Law School: Make It
A Positive Experience, How to
Avoid First Year Trauma and
Come Out Smiling."
The video tape is part of a
joint venture undertaken between
P.A.D.
and
the
Josephson Institute for the Advancement of Ethics to improve
the ethics of the legal profession.
An important outcome of this
venture has been the publication of The Good Lawyer. This

There are numerous benefits
in obtaining membership in
P.A.D. There are over 168 P.A.D.
chapters throughout the United
States, Canada, Puerto Rico and
Mexico. Our alumni reside in
50 different countries, and we
have alumni chapters in 86 metropolitan areas throughout
North America.
The only law group of any
kind larger than P.A.D. is the
American Bar Association. In
Fact, almost one out of every
six American lawyers is a P.A.D.
member.
There are many tangible benefits to being a P.A.D.
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member, such as student loans,
job placement and preparation,
and Alumni contacts just to
name a few.
The "P.A.D. Network" of attorneys enables students to
meet leaders of the Bench and
Bar throughout the nation.
P.A.D.'s professional and social
programs help students to improve grades, survive "the
grind" of law school and learn
about the practical side of law
by working with judges and
practitioners in non-classroom
settings.
For next semester, the Alden
Chapter (Buffalo) of P.A.D. will
be hosting informal sessions
whereby members will have
the opportunity to meet practitioners in various fields of law
as well as social events.
Anyone interested in becoming a P.A.D. member can contact District Justice Dave Wilson at (716) 873-9393 or Daniel
lbarrondo at (716) 636-2147
(school) or (716) 836-2358
(home).
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publication, which was distributed to students at UB Law
early in the semester, provides
helpful suggestions on a
number of issues, such as study
and exam preparation, problems of burn-out and motivation, job selection and interviewing, summer clerkships,
and transition problems from
student to professional life.
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Equality and The Supreme Court . . . . .
needed to be corrected, and interpreted the Bill of Rights to
address
only
that
issue;
whereas the framers intended
the amendments to correct the
problem, but without limiting
its scope or availability to the
group immediately confronted
with the problem.
This reasoning does not
necessarily, or adequately, repl'diate the Court's decision or
re, .de, the rationale defective.
It ooints to the subjective
(moral and emotional) environment which germinated the Bill
of Rights. The Justices were
moral and emotional elements
possessed of the individual
subjectivities and values (the
smaller picture) culminating in
the collective opinio"n (the
larger picture) which created a
conducive atmosphere for the
acceptance and passage of the
Bill of Rights.
Several other cases appeared
before the Supreme Court seeking invalidation of federal state
laws for the violation of the Bill
of Rights. In Korematsu v.
United States, U.S. 214 (1944)
the federal government enforced a civilian exclusion order
directing that after May 9, 1942,
all persons of Japanese ancestry be excluded from the area
of San Leandro, California . The
government feared that some
of the Japanese persons in the
area maintained allegiance to
Japan and, having refused to
vouch their unadulterated allegiance to the United States, it
was imperative upon the government to effect measures designed to prevent internal ambush .
The Court's analysis applied
a "strict scrutiny" standard,
thereby reiterating the absence

of racially determined limitation on the scope of the Equal
Protection Clause. In the eyes
of
the
Court,
the
war
emergency satisfied the government's burden of showing
compelling interest to justify
the racially restrictive classification employed in the regulation. The Court invoked support
in Hirabayashi v. United States,
320 U.S. 81 (1943) to exonerate
the regulation; but, had the
World War II emergency not
existed, the regulation most
likely would have been struck
down.
In another case, Hernandez v.
Texas. 347 U.S. 475 (1953), the
Court did not hesitate to find
that the criminal defendant, a
Mexican, enjoyed the full protection of the Equal Protection
Clause. Hernandez' conviction
was overturned because of
Texas' systematic exclusion of
Mexicans from service as jury
commissioners, grand jurors,
petit jurors, etc., even though
there were Mexicans fully qualified to serve in such positions.
If any pattern of interpretation of the Equal Protection
Clause is apparent, it is plainly
not that it protects any particular racial group. Rather, the pattern is that "strict scrutiny"
analysis applies where the government imposes detrimental
classification upon an identifiable group based on the
group's race. There also seems
to be a pattern of mainstream
rejection or oppression of such
group; or the group is at least
vulnerable or susceptible to the
whims and caprices of the politically and economically enfranchised.
Furthermore, a factual pattern that emerges from these

. ........ ...

cases is that only non-whites
were exposed to the calamities
generated by the spurts of racial classification; thus the
court's perennial difficulty in
viewing
Equal
Protection
claims by whites and nonwhites as fundamentally similar.
However, the dialogue engendered by Regents of the
Univ. of Cal. v. Bakke, 438 U.S.
265 (1978) and the outcome of
the case have intensified the
trend toward a liberalized construction of Equal Protection.
Thus, the recent ideological
shift in the Supreme Court
threatens to enhance the essence of the Bakke claim and
destabilize the thrust of civil
rights and affirmative action
programs. The "New Court"
will ultimately resuscitate and
accentuate Bakke's unsettled
disputes, and find ways to redefine the established affirmative
action agenda.
The opposing ends of the
spectrum appear to see the
problem as one of "us against
them." All those who are conscious of American race history
are aware that there was a time
when a man or woma·n, irrespective of qualification, was denied a job or other opportunity
for no other reason than race.
The traces of such practice have
not faded into the distant past,
and in fact such practice is presently real in some segments
of America. The advent of affirmative action and other government regulations have monitored the incidence of such racial denials. It has created an
environment in which those
formerly oppressed can acquire
the training and experience
necessary to compete in the

......... ......... ......
pursuit of comfort and happiness under no pain of racial
constraints.
It is debated that affirmative
action does impose discrimination upon persons who played
no part in cultivating the seeds
of racial inequality. Some say
that one ought not be penalized
for what one did not do. Others
argue that it is only fair that one
who benefits from racially discriminatory practices to the detriment of another ought not
complain for being slightly or
temporarily exposed to similar
detriment that is at worst a partial or negligible equivalent of
that experienced by the other.
Yet others feel that adverse
experiences resulting from affirmative action programs are
not comparable to the injustices of slavery and racial discrimination. Many generally
agree to this, but feel that the
country ought to chart a new
frontier in matters of Equal Protection. The other extreme asserts that there is nothing improper where the law is used to
correct inequalities originally
created and nourished by law.
Whose position is more tenable
to you? Are all these positions
genuine? Some fear that the
Supreme Court will eventually
tell us.

It has also _been argued that
a major fault of the affirmative
action practice is that it imposes
a psychological hurdle for
those who possess the bona
fide qualifications necessary for
their employment status. In
other words, affirmative action
automatically relegates otherwise qualified persons, who belong to the beneficiary group,
to a lower level of expectation
and achievement until they
prove merit. Their capacity to
perform is not perceptively evident because of the prejudicial
presumption that they got
where they are not on merits.
Advocates of the program
maintain that this alleged
psychological hurdle needs not
overshadow the benefit of the
program to the less qualified. It
is simply a means employed to
remedy the future effects of
past discriminatory practices. It
is not intended for those who
have surmounted the obstacle
of racial inequality; rather it
seeks to help others overcome
such problems.
Moreover, the fact of this
psychological hurdle, which is
unsubstantiated and merely a
function of prejudicial social
perception, is indicative of a
larger racial problem. It is
(cominued on page 14)

The Opinion Mailbox ........
was done to her. A truly brave
stand by the movie would have
portrayed the victim with no
such redeeming values and still
make the point that a terrible
crime has been done. But for
the measure of bad character
the film imbues on the victim,
there is no way to construe that
she was at fault here.

limn page 5
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"The Accused" offers a horrifying look at the crime of
rape - something which has
not been done often in a society
where we often deny the very
things which frighten us the
most. I applaud the creators of
the movie for their daring work.
Sincerely,
L. Cooper

Without Pieper, You Could
Get Eaten Alive....
It's a jungle out there. You need A Bar Review Course you can depend on to carry
you through even the toughest situations, a course that knows it's business. That's
what you'll get at THE PIEPER BAR REVIEW.
It provides a complete lecture
series, essay writing, multistate practice exams, books · and a seminar for the
MPRE exam. All this plus John Pieper's class room guidance. Think about it,
and join us for your Bar Review journey.
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CROSS THE NATION

Cleveland - Marshall
John J. Gill, former counsel
for convicted Nazi concentration camp guard John Demjanjuk, recently spoke at Cleveland
State University about his experiences with the Israeli justice
system. Gill maintained that "in
order to prevail in Israel, we had
to prove him innocent, a level
of proof beyond a reasonable
doubt would not be accept-

able." Gill went on to state that
evidence for the prosecution
was easier to admit than evidence for the defense and that
similar double standards were
used in evaluating witness testimony.
(The ·
Gavel-Cleveland Marshall College of Law, Vol.
37, Issue 3, Nov. 1988, pg. 8)

Hastings
On September 9, the Dean of
Hastings Law School requested
that the Hastings Board of Directors furnish figures on the
number of non-minorities who
gained admission through the
. school's Legal Education Opportunity Program (LEOP). Of
the current first year class of
120 students, thirty were nonminority, a serious concern in
the ·wake of the controversy
over the admissions program

that J. Danforth Quayle used to
get into law school. Vice President of the Association of Students at Hastings (ASH) Kyle
Fischer, an LEOP participant,
agreed that non-minority students can have disadvantages
that merit special attention but
did not feel that affirmative· action programs were the proper
vehicle for such attention.
(Hastings Law News, Vol. 22,
#2, Oct. 20, 1988, pg . 1)

New York University
A flyer announcing the
Women of Color and the Law
Symposium, posted on the
BALSA bulletin board, was defaced.
The
perpetrator(s)
scratched out the title and date
of the successful event and replaced it with an invitation for

a reception for students of
European descent sponsored
by the "European-American affairs in conjunction with the
White Allied Law Students Association." (The Commentator,
Vol. 23, No. 6, Nov. 10, 1988,
pg. 3)

University of Miami
Student leaders at the University of Miami School of Law
are currently attempting to establish a loan forgiveness program for those law graduates
who decide to enter the arena
of public interest law. While organizations such as the National Health Services Corporation and the National Direct Student Loan Program assist medical school graduates and
graduates that teach, such

Harvard

University of San Diego
Clerkships Abroad Offered
The University of San Diego
Law School will offer clinical
placements in Dublin, .London,
Mexico City, and Paris this summer. In Paris and London, second-year students may work in
law firms and corporate counsel's offices specializing in EEC
law, international financial law,
and international business law
in general. There are a few opportunities with international
organizations in Paris. Most of
the placements last six weeks
and carry academic credit.
The student's work depends
on the legal problems available
in the office assigned. Students
can expect to do research and
draft contracts, opinion letters,
and memos. They may participate
in
client
interviews,

negotiating sessions, and firm
strategy planning meetings.
l_nternships in Mexico and
Dublin focus more broadly on
a variety of legal matters. London internships with barristers
cover a full range of English trial
work. These internships are available to first year students.
Six summer programs are offered by USO. They are Dublin
on international human rights,
London on international business, Mexico on law of the
Americas, Oxford on non-business Anglo- American comparative law, Paris on international and comparative law
generally, and Russia-Poland
on east-west trade and socialist
law. For further information,
write Mrs. Sue Coursey, USO
Law School, Alcala Park, San
Diego CA 92110.

Osgoode Hall, Ontario
The Faculty Council passed a
resolution
reaffirming
Osgoode's committment to the
ideals expressed in the Ontario
Human Rights Code. The resolution states, besides the traditional
anti-discrimination

programs are not offered en
masse to law graduates in public interest practice. The National Association for Public Interest Law (NAPIL) currently advocates programs (similar to
the ones established at NYU,
Harvard, and the University of
Michigan) at over 20 various
law schools across the nation.
(Res lpsa Loquitur- University of Miami School of Law,
Vol. 8, #5, Oct. 28, 1988, pg. 1)

clause, that in order to promote
freedom from discrimination,
teaching materials expressing
discriminatory views be explained and discussed . (Obiter
Dicta, Vol. LXI, No. 9, October
31, 1988, pg. 1)

The Dean of Harvard Law
School has responded to a
threatening note left in a female
1L's mailbox by vowing to discipline its writer severely. The
note, apparently a response to
a notice about a pro-choice rally
that the 1L published in her section newsletter, read as follows: "I'm sick of your ProAbortion Crap," "I'm going to
beat the living crap out of you,"
and "I'm going to fuck you up."
(Harvard Law Record, Vol. 87,
#7, Nov. 18, 1988, pg . 1)

Albany
Martin H. Belsky, President
and Dean of Albany Law
School, has issued a statement
outlining the school's policy
concerning solicitation by bar
review courses and other commercial enterprises on campus.
Although the policy sets designated areas for flyers and tables, it states as a condition for
soliciting thal solicitation for
bar review courses is proited
for first year students. Any contracts for bar review courses
made by first year students is
automatically void. (The Issue,
Vol. 18, No. 7, Nov. 17, 1988,
pg. 13)

Thy Worry?
I -

This year, another bar review course has put out
a poster inducing students who have already
signed up with other bar review courses to
switch programs.
BAR/BRI refuses to play this game.
We believe that students are mature enough to
enroll in a course. If they believe they made a
mistake, they are mature enough to change
courses.
If a student signs up with BAR/BRI or with any
other bar review course, that student's objective
is to pass the bar exam. And our obligation as
attorneys is to help them with that objective,
and not to destroy their confidence in themselves
and in their course.
We will not undermine students' confidence in
their course by playing on the~ insecurities.
After all, we're attorneys. And we intend to help
you become attorneys, too.

CbJ@ubr,

"Where professional responsibility is
morethanjustacours~
0

~

(212) 594-3696
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Marijuana Survey Analyzed
The most striking results
from last spring's survey about
marijuana use and attitudes at
the law school concern the extent of use by UB law students,
their favorable attitudes toward
decriminalization and their reluctance to express themselves
in ways by which they can be
personally identified. At the
nrne of the survey the Anti-Drug
Abuse Amendments Act of
1938 had not yet caught the
public eye so it was not a factor
in people's th inking . Students
were overwhelmingly opposed
to criminalizing the use of pot,
since 86% favored either outright
legalization
or
decriminalization.
A
narrow
majority favored legalization.

by Daniel lbarrondo Cruz
Editor-in-Chief
Reasons for these responses
can be found in students' experience and awareness of the
actual health effects of pot.
Thirty-eight percent of UB law
students
currently
use
marijuana, and over threefourths have smoked it at some
point in their lives. Although a
majority of students felt regular
use of pot would have significant harmful health effects,
70% of those responding said

it was not more harmful than
alcohol. Virtually all those who
answered correctly identified
pot as being less addictive than
alcohol or tobacco.
A narrow majority of respondents felt that current regular
users of marijuana should not
be disqualified from holding
public office. Over threefourths said current users
should not be denied admission to the bar. Students were
virtually unanimous in stating
that past use should not disqualify persons from holding

public office.
When asked whether they
would sign a petition to legalize
marijuana if they favored legalization a majority stated they
would not. However, upon
closer inspection it was discovered that a majority of "no"
respondents did not actually
favor legalization, but only decriminalization. Nevertheless, a
significant number of students
expressed fear of retribution
and blacklisting if their names
appeared on a petition .

Garrow Lectures ..

. . . . . . . .. . from page 6

Shrewdly, King allied his
movement with white businessmen, who for reasons of
self-interest understood the
benefits of desegration. King's
command of the Civil Rights
movement sanctioned a mutually necessary alliance of
white business with Black Civil
Rights advocates.
Dr. Garrow finds continued
meaning in the alliance of
mutual self-interest between
disenfranchised blacks and
white
urban
businessmen .
"America," Garrow says, "will
grow uncomfortable even for
the most secure as the racial

economic disparity becomes a
greater problem ." "Progress,"
Garrow predicts, "will be an uphill struggle in Conservative
America best waged across the
country in the manner practiced
by King - local coalitions of
black and white unified by
mutual necessity."
Again the active struggle for
reform of economic hardship is
one demanding the energies of
committed ordinary citizens,
and not the skill of elite NAACP
lawyers. This will become increasingly clear with the onset
of a more conservative Supreme Court.

Survey Results
The following are the results of a marijuana legalization survey that was conducted at SUNY Buffalo Law
School in the Spring 1988
Semester. The survey, conducted in order to obtain the
attitudes of law students towards marijuana, was in response to the rejection of
Douglas H. Ginsburg's nomination to the Supreme Court
because of past marijuana
use.
There were a total of 235 respondents.
1. Do
you
believe
that
marijuana use is increasing, decreasing or remaining the same?
Increasing, 16; Decreasing,
91; Same, 73; Don't Know,
53.
2. Do you believe that regular
moderate marijuana use is
significantly harmful to the
physical
health
and
psychological well)being
of users?
Yes, 146; No, 81.
3 . Do
you
believe
that
marijuana is more harmful
than alcohol?
Yes, 63; No, 149.
4. Which do you believe is
more addictive?
Marijuana, 14; Tobacco,
138; Alcohol, 49.
5. Do you believe that a person who admits having
used marijuana in the past
should
be
disqualified

Smoking License
generally white, and, although
not avowedly racist, have typically exercised their discretion
in ways that impact adversely
on minorities.
What is to be done? In theory
one could counsel complete abstinence from all controlled
substances. While I would have
no trouble doing this for the
drugs that are truly addictive or
significantly dangerous, the inclusion of marijuana gives me
pause. I honestly believe that
for some significant number of
creatively-oriented
students
such advice would be anti-educational in its effects, particu larly if these students were to
then substitute the more intellectually deaden in g substance
of alcohol for pot.
More to the point, however,
advice to abstain completely
wou Id probably not be fol lowed
by many users in any event.
People respond more to the immediate situation than to the
possibility of an eventual fine.
In its actual context the choice
of whether to smoke pot will
likely appear as one of existential self-definition: do I want to
experience
closeness
with
these people who are offering
it to me through shared disobedience of a hated law? Shall
I join in doing this thing that I
find enjoyable? Am I a fearful
person or one who is bold?
Most people would likely continue to smoke pot and simply
risk the long-term consequences, which is exactly what
happened when the very harsh
Rockefeller
drug
laws
threatened New York's youth
with prison for possessing a
joint.
Ideally the Anti-Drug Abuse
Amendments Act of 1988 will
be struck down as unconstitutional. Certainly there is much
in it that offends the spirit of
our Constitution . But the record
of higher courts in defending
constitutional values against
the excesses of the "war on
drugs" has not been encouraging to date. Hysteria, even that
which is induced and manipulated from above, tends to
Page twelve
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from holding public office?
Yes, 14; No, 217.
6. Do you believe that a person who admits currently
using marijuana with some
regularity should be disqualified from
holding
public office?
Yes, 103; No, 114.
7. Do you think a person who
currently uses marijuana
should be denied admission to the bar?
Yes, 52; No, 177.
8. Do you currently use
marijuana?
Not at all, 145; Only occasionally, 61; More than
twice a week, 26.
9. How many times in your
life
have
you
used
marijuana?
1-10, 50; 10-30, 29; 30-50,
15; 50-100, 13; Over 100,
77 .
10. Do you think the use of
marijuana should be made
legal or not?
Should be made legal but
regulated like alcohol, 111;
Should be illegal but decriminalized in all states, as
it is in New York, 80;
Should be made criminal in
all states, 30.
11. If you support the legalization of marijuana, would
you be willing to sign a petition of law professors and
students to that effect?
Yes, 76; No, 95.

·. • . . . . . . from page 4
breed bad law.
The battered remnants of our
liberal federal judiciary appear
to be sandwiched between
right-wing appellate judges,
many of whom have been
handpicked by the Heritage
Foundation, and an illusory
grassroots consensus in· favor
of "the war on drugs." Unless
significant opposition to the
new law's erosion of liberty can
be demonstrated in at least
some quarters we probably
cannot count on the heroics of
individual judges to save us
from creeping governmental
control.
There is, however, one curious provision in the new law
that may provide a kind of saving grace. Immunity from its
civil fines is accorded " if an individual previously was convicted of a Federal or State offense relating to a controlled
substance as defined in Section
102 of the Controlled Substances Act" which includes
marijuana. In New York we are
fortunate that possession of
small amounts of pot is a mere
civil violation, which gets you a
fine more or less equivalent to
a fifty dollar speeding ticket.
Nevertheless, it is sti II "a state
offense" of which you are "convicted," thereby acquiring a
lifelong immunity against the
much larger fines of the new
law.
Persons who wish to do this
are best advised to do so before
the new law takes effect. After
September 1, 1989 this law purports to add forced community
service, confinement to drug
treatment programs, and suspension of all federal benefits
to your sentence whenever you
are convicted of any federal or
state offense. While this part of
the law is clearly unconstitutional because Congress cannot override the New York
legislature in telling New York
judges how to sentence under
New York law, it would nevertheless be wise to accrue any
New York state offense before
the aid cut-off takes effect in
September or before the New
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York legislature gives in to federal pressures to recriminalize
marijuana.
I am of course aware of the
difficulties involved with counseling civil disobedience and at
this point would do nothing
more than alert people to the
possibility and to the fact that
something is going seriously
wrong in our national government. As a law professor I believe that effective legal means
of brin.ging about change are always preferable to illegal ones.
But the first question must be
change to what end.
Right now two things are
needed. First, the Anti -Drug
Abuse Amendments Act of
1988 should be declared unconstitutional in toto so that Congress can begin work on a more
viable piece of legislation. Although there are ample legal
grounds for achieving this result, I suspect it is not likely to
come about without some
forceful display of resistance to
the new law at grassroots
levels.
Second, marijuana and its derivative hashish should be removed from the federal list of
controlled substances so that
cities and states can experiment with controlled forms of
legalization and/or decriminalization depending on the climate of informed opinion in
their localities. Given the
realities of safe use, of attitudes
toward pot among people
under 45, and of pot rapidly becoming the leading cash crop
of several states, I suspect this
result is destined to be achieved
in the not too distant future but perhaps not in time·to prevent major damage to the social
fabric of our country. An American people riddled with paid informants and arbitrary exorbitant penalties for recreational
drug use is likely to be a bitter,
angry, suspicious, and possibly
vicious people. This is what
must be avoided.
The new law proclaims that
any liberalization of drug laws
at the state or federal level "is
a unconscionable surrender in

a war in which, for the future of
our country and the lives of our
children, there can be no substitute for total victory." As one of
the many millions of people
who would probably have to be
ground down in order for this
result to be achieved, I can personally say that I find the prospect horrific.
Even people who do not use
any illegal drugs and do not advocate legalization should not
assume that they will be safe
from the terror that could soon
follow. There are many possible motives for turning people
in - money on a per head
basis, someone getting his own
sentence or fine set aside for
turning in others, suspicion that
someone may have betrayed a
friend, simple revenge for matters unconnected with drugs,
e.g., ambitious law students
wanting to derail some of their
competition for law review, and
so forth . The whole situation
could very ugly.
While individual or small
group acts of civil disobedience
are worth considering before
matters get out of hand, the
best tactic is probably coordinated group activity lawfully
seeking protection from state
governments. In New York this
could be done quite efficiently
by making some small changes
in the existing law. Why not
allow violations of the state's
possession of marijuana law to
occur by stipulation, so that no
actual arrest or handling of the
substance will be needed? Then
have the record of any such
stipulated violation sealed so
that it will be deemed to exist
for one purpose only - that of
immunity from the $10,000 fine.
In return for his or her small fine
the violator should receive two
pieces of paper, one a record of
the sealed violation, and the
other a certificate entitling him
or her to all the privileges and
immunities accruing from the
violation. This certificate can
then be mailed in and should
provide a conclusive defense
against any efforts by the

United States government to
levy civil fines.
To the extent enrollment in
this program is voluntary and
done en masse, the administrative and enforcement costs for
the state will be negligible. This
should allow for a further reduction in the amount of the
fine, say to around ten dollars.
This might then simply" be
added to tuition costs or student activities fees, with some
provision for students who
wanted to opt out of the program and remain vulnerable to
the largerfederalfines. Perhaps
SASU or some other appropriate body representing the students statewide could negotiate the arrangement with the
state legislature and/or the governor. Since we are blessed in
having a state attorney who is
a man of high principle, there
is hope that he or some other
enlightened officials might be
of assistance, in getting the
necessary amendments passed.
While my proposal may appear strange at first, consider
the risks we run in doing nothing to reverse current trends.
Even those of use who have
sympathy for Iranians given
their mistreatment by our government should be reluctant to
import a domestic variant of the
Iranian revolution. Fanaticism,
whether of the religious or cultural purification variety, tends
to make poor law and breed
needless oppression. Given
that some currently illegal
drugs are pleasurable, rela tively harmless and very popular, the goal of a "drug-free
America" is not very realistic,
at least without the construction of a substantial police state
apparatus.
I urge that you take the
threats seriously and work in
the most legal ways possible to
preserve your freedom against
encroachment. A heavily authoritarian America is likely to
be an increasingly deranged
America, which is something
that in this age of great peril we
simply cannot afford.

The Marino Method
Listen up.
You could learn and memorize every single piece of
N.Y & NJ. law. Every statute, every amendment, every
case application. And still not pass the bar exam.
Did you get that?

OK
Now read it again. Because passing the bar is not- in
any way, shape or form-a test of what you know. Nor is
it a reflection of how well you did in law school. Rather, it's
a test of your ability to solve legal problems by applying the
law and its principles. In other words, it's a test of your capacity to
think like a lawyer.
Which is exactly what The
- Marino Method teaches you to do.
Step by step, point by point,
example by example, this unique
process creates the matrix around
which you develop the specific
knowledge, examsmanship skills
and confidence needed to pass
the bar the first time you take it.

Here's How It Works.
First, Joe Marino will guide you
through all the law that's pertinent to the exam. Unlike other
programs that bombard you
with an avalanche of printed
material, or expect you to
ehave like a parrot
ho can take steno;
oe will distill this
pertinent law down
to its essentials. And
he'll teach you how
to memorize them with total recall, using easy-to-learn
techniques which have been refined and petfected for
over 40 years.
Then he'll show you how to apply this law
~
to actual problems, which are presented in the
~
same way they will appear on the exam. This

allows you to become adept at dealing with the format.
With personal attention, critiques and evaluations, you will prepare your own study guide; as you learn how to develop
the kind of responses that will gain you critical points on
the exam. Even if you don't know the applicable law or
"correct" answer.
This interactive, student-involved approach is backed
by Marino Books- the new gold standard of bar review
publications- and
is driven by a
committed staff
No wonder
Marino has
been the local
authority and
first name in Bar
Review for almost
half a century.

Marino Com~rehensive.
The Methocl At Work.
Marino Comprehensive N.Y and Marino Comprehensive NJ. are
the first and only completely self-contained bar review systems,
covering all preparatory aspects of the N.Y & NJ. Bar Exams.
Constructed around The Marino Method, these are the most
thorough and effective programs available today. And with Marino
Comprehensive you pay one low price. That's all.
There are no add ons, no ancillary or material
costs of any kind, no other courses to take, no
other payments to make. So start thinking like a
lawyer. Take a look at the various bar review courses
available to you. Investigate, evaluate, analyze
and compare.
See you m
. c 1ass.
W~f?~~ TM
~~Marino Bar Review, Inc. 115 E. 19th s~
N.Y, N.Y 10003 212-420-9800
1-800:J-MARINO.
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Immigration Law:

Buffalo District Court To Hear Immigration Cases

I

I

This fall two important cases
will be heard in Buffalo challenging the constitutionality of
section 5(b) of the Immigration
Fraud Amendment of 1986
("IMFA") which states that any
alien who marries an American
citizen during the pendency of
deportation proceedings must
leave the United States and stay
abroad for two years before his
citizen spouse may petition for
him to return as a legal permanent resident. IMFA was passed
by Congress in 1986 in order to
protect against marriages of
convenience by illegal aliens
who quickly arrange marriages
to U.S. citizens to gain the right
to live in the United States.

married an American citizen on
March 1987. They have a
daughter who is eighteen
months old. Mrs. Yogar filed an
Immediate Relative Immigrant
Visa Petition for her husband
which was denied citing section
5(b) of the IMFA. The immediate relative petitions for
these two plaintiffs would be
approved by the Immigration
and
Naturalization
Service
(INS) if they left the U.S. and
resided abroad for two years.
Although the government
has a legitimate interest in detecting fraudulent marriages,
penalizing the perpetrators,
and denying immigrant status
to aliens who seek to obtain
lawful residence on the basis of
a sham relationship, section
5(b)
prohibits
any
individualized determination of the
critical issue, namely, the legitimacy of the marriage, and, solely because of when the marriage occurs, imposes the two
year bar irregardless of the effect such exile will have on the
marital relationship, on the citizen spouse, or any citizen children. Thus, the timing of the
marriages is of crucial importance. Had the plaintiffs married their respective spouses

Kam ran Behbahani, who fled
Iran in 1982 and arrived in the
United States on a tourist visa
in January 1986, had filed for
political asylum . He married his
spouse, whom he had been dating for seven months, on March
1987 and she filed an Immediate Relative Immigrant
Visa Petition for her husband.
At the time of their marriage,
they were not aware that section 5(b) of the IMFA compels
the alien's departure directly as
a result of marriage. Joe Oldman Yogar, a Liberian national,

TIIE PASSWORD:

bar-}1)n

o{~

41 S Seventh Avenue, Suite 62
New York, New York 10001
(212) S9H696 (201) 623-3363

before deportation proceedings had been initiated against
them, the two-year bar would
not apply and the marriage
would be considered as bona
fide.
The issues plaintiff raises are
whether section 5 of the !MFA
violates the Due Process Clause
by denying the plaintiffs an opportunity to show that their
marriage is genuine or by creating an irrebutable presumption
that the marriage is fraudulent
and whether section 5 deprives
the plaintiffs of equal protection
of the law by arbitrarily and irrationally distinguishing them
from others similarly situated
or by singling out a class of
otherwise admissable persons
to receive harsh penalties unrelated to any criteria for admission .
In efforts to keep the above
plaintiffs in America, Ms.
Elizabeth Buckly, Ms. Ellen
Yacknin and Mr. Gerald Seipp
are handling the constitutional
challenges through the auspices of the Immigration Clinic
at the SUNY Buffalo Law
School. In federal court papers
filed this fall, they argue that the
law gives no consideration to
bona fide marriages. They contest the governments' right to
prejudge all marriages made
during deportation hearings as
fraudulent and the exclusion of
waivers to contest it.
The clinic provides low-cost
legal aid to indigent immig-

rants. There have been several
constitutional challenges to the
!MFA, but none successful.
The cases, which have been
consolidated, pending before
U.S. District Judge John T.
Elfvin and U.S. District Judge
Richard J. Arcara are the first in
Western New York. For the
Yogar's, there is an additional
appeal of a deportation ruling
which will be heard by the
Board of Immigration Appeals
in Washington, D.C. The cases
will be heard this month by U.S.
District Judge Richard J. Arcara.

Equality
perhaps a euphemistic expression of a maligned social mentality, serving as a form of
"civilized" momentary excuse
(instead of being blunt about
how you feel, you choose more
subtle methods to say what you
want without looking like the
bad guy); and once the excuse
is gone another one is concocted to serve the same purpose.
In the end, when all the votes
are counted, the stakes stated,
the appointments made and
confirmed, and the cases are
brought, the Supreme Court
will do one of two things both
of which
are
predictable
through the trajectory of constitutional equality: it could
choose to maintain the present
course supported by a wealth
of precedents and jurisprudence; or it could introduce

Republican Administration
I

·1

,.
I

I

or white. However, social programs given to blacks are the
major impediments that create
high black unemployment. The
homeless complain of no work
being available. How can this
be when there are many farmlands that are more than willing
to take in the homeless, provide
them with food, shelter, and,
most of all, work! People
should no longer have to step
over people who lay in the
street, or people who impede
your path with a threatening
look in you don't place change
in their cup. Farms are just one
solution if the homeless decide
not to work at McDonalds,
Burger King, or any other of the
fast food chains that are busy
scrambling for workers .
Whether the jobs available
are skilled or unskilled, menial
or not, they are jobs! If the
homeless decide not to take
these jobs, rest assured that
foreigners and illegal immigrants will. I am sick and tired of
hearing the bleeding-heart-liberals complain about the needs
of the homeless, black or white.
When you ask one of these liberals to take a homeless person
home with them, and feed and
clothe them until they get on
their feet, many no longer chirp
that song about the homeless.
That's right, they become silent.
Blacks are receiving too
many handouts. The welfare
programs available are depriving blacks of the opportunity of
upward progression . Welfare
should be cut entirely after two
years, longer given severely extreme circumstances such as
eleven kids, one parent, and no
job. Terminating welfare at the
end of two years would end
abuse of the system and would
force people to find Jobs. WeiPage fourteen
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fare, in many cases, is paying
blacks more money than (not
meaning to sound redundant)
McDonalds or Burger King. The
welfare program creates a dependency and laziness to work,
along with many other social
programs given to blacks. Black
on black crime, teenage pregnancy,
alcoholism,
drug
abuse, number running, and
depressed housing can all be
avoided if the black population
would pull together, and stop
spending their handouts on
such needless things. With
Democrats in office or in Congress, blacks will not prosper,
but suffer. A Democratic government at the federal and/or
local level is a major reason
why blacks are in the situation
they are today.
Many people say education is
the answer, and I believe this is
true. If we take away all the
handouts given to blacks, many
especially the young, will place
a higher value on education.
Many blacks will stop dropping
out of school and continue their
education in order to get what
they want out of life, instead of
receiving handouts which give
them good reason to drop out
of school and collect. School
teaches people the importance
of work, and maybe some will
learn the basic aspects to enable them to become entrepreneurs. Teachers should be
hailed as the most important
people in our country . The low
pay that teachers receive,
coupled with a lack of enthusiasm on the part of the students, gives teachers every
reason to have a low incentive
to teach . Keeping people in
school due to their inability to
abuse the system or receive benefits for a long period of time,
will give teachers a higher inDecember 7, 1988
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pears to have an endless reserve of energy and commitment.
Kinoy strongly emphasized
the role of law students in the
cases he's been involved with
over the years. He pointed out
that he alone could never have
achieved the successes gained;
that the strength of the movement came from lawyers, students and activists working together. His closing words to the
audience of prospective lawyers was advice that is timeless: "Those of you who aspire
to greatness in the profession
must immerse yourselves in
the agonies of the times." Arthur Kinoy is a living example
of greatness in our profession.

. from page JO
another facet or definitional
twist to the pattern systematically evident il"I previous EqualProtection/affirmative-action
analysis.
It would be wrong to surmise
that the happiness of one race
must come at the expense of
the other race(s). Given the present state of the dialogue,
achieving mutually inclusive
happiness is the ideal. It is intuitively feasibte; pragmatically it
is a pain in the wrong place, and
there seems to be a collective
failure to recognize and deal
with this fact. But a Supreme
Court constituted of justices
who lack any form of sensitivity
to the needs and concerns of
unpopular factions of society
will rapidly achieve mutually
exclusive happiness. One can
only hope the evils of the past
will remain just that: the past.

• • • • , , , . . from page 6
centive to teach. Teachers will
know that students in school no
longer have a choice but to
learn . Teachers will also realize
that without these handouts,
many blacks wi II be kept off the
streets. When I speak of education, I am speaking of getting a
high school education, at least
for the meantime. College is expensive, and unless scholarships are provided for black
youths, many will go to work
unless their parents can provide otherwise.
Blacks must come to terms
and realize that neither the Republican nor the Democratic
party is concerned about the
black population as much as
they appear to be. If all blacks
decided to vote in the election,
the government would be sure
to change the electoral college
in the following election. This
in turn would take more urban
polling places available in the
suburbs, a region were many
blacks do not have access to.
Many blacks, and whites for
that matter, probably question
why I decided to print this article. Well, it is for the purpose
of black awareness and the
need for a mobile progression
that educated blacks can take
part in helping accomplish.
There are too many bourgeois
blacks or neo-negros walking
around this school and many
others in society, forgetting
where their roots originated
from . If it wasn't for the older
generation of blacks who risked
their lives to get where they are
today, blacks might not even be
in school. Forgetting the heritage of black forefathers will do
nothing but create mass genocide within the younger and
older black generations.
Yes, this is a black problem,
and whites who try to under-

stand what I am saying may understand only a fragment of
what blacks are facing, let alone
the sad conditions many blacks
are living and working in. Slavery, which no other group in
this country has experienced,
has brainwashed the black culture to the point that negros
tend to forget that it ever happened, while white America has
already forgotten. Blacks have
oeen forced into a position
where whatever has to be done
for future progression must be
done primarily on their own
with little help from others.
Blacks cqnsistently talk and/or
complain about their problems,
but in the final analysis, nothing
is ever accomplished, at least
not as much as there could be.
The same goes for any ethnicity, unless they do something
about the situation themselves.
In order to get my point
across, I had to be straight to
the point. Many of my colleagues will either chastise me,
calling me too black and too
strong, or insist that I am looking for trouble within this
school. That is not the case, and
it is very degrading to hear
other black students state that
one must work with the system.
For the most part, that is a lot
of nonsense. The Negro populace has been working with the
system for a long time and have
actually regressed .
Blacks need to work within
the system . Too many blacks
have been trained to be seen,
but not heard. They fear that
they might lose what they have,
not that many have much to
lose in the first place. Blacks
who fear losing will continue to
pledge allegiance to the flag before they pledge allegiance to
their own oppressed and eco-

nomically depressed people.
My same colleagues will continue to repeat the words
" ... with liberty and justice for
all." Many blacks also believe
they should keep singing the
old Negro spiritual "We Shall
Overcome" or "We Can Overcome With Our Capacity to
Love." These are the blacks that
have already lost their mind!
I

In conclusion, I must say, I am
not a racist. Far from it. I like
almost all people, regardless of
their color or handicap. The
time has arisen for someone to
take a stand in order to forward
his own culture, a culture of intelligence that is in the need of
guidance due to its present situation. Too many blacks go astray when the reach the higher
echelon, particularly highly
educated negros. I am a black
man in this school, who feels
that a stand has to be taken
without fear. Blacks must protect their heritage at all costs,
what little there is left. I might
be on the other end of the voting majority of blacks, but who
said that the majority is always
right?
A Republican adminis t
constitutes a group of con::.~ .
vatives that is needed to tighten
the loose ends of the black
population. History tends to repeat itself, and maybe another
era of the 1950's or 60's is
needed. Uncferthe Bush administration that era might just return, hopefully making things
better as a whole for the black
populace, unless blacks don't
wake up before this happens. I
realize what I am saying sounds
somewhat harsh. Eight years,
evidently,
wasn't
enough.
Maybe another eight year plan
is necessary to wake up the
sleeping black populace.
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Great Lakes Face Massive Toxic Poisoning
by Ted Baecher
The Great Lakes provide 24
million people with drinking
water, yet contain some of this
nation 's largest toxic waste
sites . Sports and commercial
fisheries derive substantial
economic benefits from the
Great Lakes, yet many fish in
the Great Lakes are not fit for
human consumption . The Great
Lakes are one of this nation's
most precious natural re sources, yet continue to be the
basin for untold pollution and
waste .
Tim Eider, a field coordinator
for Great Lakes United, addressed these paradoxes and other
Great Lakes environmental issues at a lectur on Wednesday,
November 9th, sponsored by
the Environmental Law Society.
Great Lakes United is a coalition
of 200 groups which provide a
unified voice for various environmental groups concerned
with the Great Lakes. Its goal is
to protect, conserve, and properly manage the resources of
the -Great Lakes by educating
citizens on Great Lakes issues,
furthering conservation efforts,
encouraging environmentally
sound economic strategies and
promoting public support and
coordinate citizen action on
Great Lakes issues.
The biggest problem facing
the Great Lakes, according to
Mr. Eider, is the toxic waste that
is dumped both in and near the
Great Lakes and the non-compliance of both state and federal
governments with the Great
Lakes Water Quality Agreement. The Agreement, signed
by both the United States and
Canada in 1972 and amended
in 1978 and 1987, provides certain guidelines by which the
discharge of toxic wastes is to
be regulated. The most "prescient" of these provisions, according to Mr. Eider, is the
"zero solution," which is an agreement to eliminate the discharge of toxic waste into the
Great Lakes. Because the Ag reement has no binding force
on either the Canadian or U.S.
government,
its objectives
have not been implemented.
Furthermore, according to Mr.
Eider, a "lack of political will
and commitment" on the part

of both the Canadian and
United States governments has
led to continued discharge of
toxic wastes into the lakes.
As an example of governmental
inertia on a local level, Mr. Eider
pointed to the Hyde Park landfill
in Niagara Falls . The landfill,
which is less than half a mile
from the Niagara River, continues to leak toxic waste into
Lake Ontario despite "litigation,
hand-wringing and negotiations " to have the waste re moved or cleaned up. The tremendous danger posed by
Hyde Park is the possibility of
leakage of the one to two tons
of pure dioxin stored in, the
landfill. Canadian scientists,
when doing a survey of the area
for the Canadian government,
estimated that " one shovelful
of dioxin into Lake Ontario
would render the lake lifeless,"
according to Mr. Eider. Despite
the Water Quality Agreement
and environmentalists' efforts
to have the toxics removed,
bureaucratic inefficiency and
lack of governmental initiative
have allowed an extremely
dangerous problem to persist.
Although Mr. Eider stressed
the need for continued compliance with the strict water
quality standards of the Agreement, he also believed that the
most effective manner to deal
with toxic wastes was through
source reduction. "Instead of
managing pollution ... we have
to attack toxic substances before they become waste." According to Mr. Eider, this proposal may require "going into
the factories and requiring substitution of hazardous process
materials for other less hazardous materials." This method,
although the most effective, is
also the most difficult to implement because it requires
"major changes in the way society functions and operates to
eliminate toxic substances."
Mr. Eider saw a great need
for law students to become involved in these kinds of
changes and to consider environmental law as a career option. Mr. Eider thought it a "fantastic idea" to establish an Environmental Law Clinic at
SUNY-Buffalo Law School to
work with local community

Jewish Law Students
The Jewish Law Students Association is a cultural organization which provides the student
population and the Buffalo
community with educational
programs emphasizing both
Judaism and law. JLSA sponsors guest lecturers on topics
concerning important societal
issues involving the Jewish

community, conducts fundraising events to elicit financial support from students and faculty
and sponsors holiday celebrations as well as social events in
conjunction with other campus
organizations .
The SUNY Buffalo JLSA is affiliated with the National Jewish
Law Students Association .

Peer Tutorial Project
Peer Tutorial Project is a stu dent-run organization that assists students in general study
skills, exam taking and preparation as well as substantive
course content. Peer Tutorial
conducts group programs and
one-on-one tutoring sessions.
Group programs are usually
conducted for first year classes
and Tax I and announcements
are made in those classes . Oneon -One tutoring sessions are
available all semeste r and may

be requested by filling out a request slip outside O'Brian Rm .
509 . Any student having addi tional questions may contact
Peer Tutorial by leaving a note
outside O'Brian Rm . 509 .

The Law School Bookstore
(Mimeo Room) will be
closed December 8, 1988
through January 16, 1989.
Spring semester hours will
be posted later.

groups, including Great Lakes
United, to help confront the
problem of toxic wastes and
other environmental concerns
in the Great Lakes region . Jim
Monroe, a member of the En vironmental Law Society, concurred , " It makes sense to establish an Environmental Law
Cl inic here at SUNY- Buffalo
Law School. We live in an area

that contains some of this na tion's worst toxic waste sites,
and an Environmental Law
Clinic would give students an
opportunity to get hands on experience and work at becoming
good environmental lawyers."
Jim Monroe said the Environ mental Law Society is actively
seeking to establish such a
clinic.

The only way any plan to
clean up the Great Lakes will be
implemented, said Mr. Eider, is
"if there is a committed com munity in the public behind that
plan ." Great Lakes United is
one such community, and it is
the hope of members of the En vironmental Law Society that
an Environmental Law Clinic
will become another.

Law Is Alive and Well In BPILP
by Barb Gardner
It is saia the more things
change, the more they stay the
same. This, unfortunately, is
true of government administrations but, fortunately, is also
true for the level of interest in
and support for the Buffalo Public Interest Law Program
(BPILP). Our membership has
grown and we
anticipate
another productive year.
Last spring we conducted our
first "work-a-day-in-the-publicinterest" pledge drive. Students and faculty were asked to
pledge one day of their summer
wages to a fund fpr public interest internships for second
and third -year students. Last
summer three first year stu-

dent s were employed by Farmworkers' Legal Services, Legal
Services for the Elderly, and
Prisoners' Legal Services. Their
salaries were paid by the BPILP.
Originally BPILP received $7,000
in pledges ; to date, approximately $6,000 has been received. However, due to new
and increased pledges, we anticipate total receipts of $8,500.
This will assure four students
of summer employment with
local public interest agencies.
Our 1989 pledge drive will be
held in April. In the meantime,
our volunteers are participating
in the law school phone-a-thon
to raise additional internship
funds .

But BPILP doesn't just raise
money - we raise conscious ness. On Wednesday, Novem ber 9, we were pleased to present Professor Muhammad
Kenyatta and Judith Olin , Esq .
of Neighborhood Legal Services, discussing the role of the
activist lawyer. On March 9,
1989 we will co-sponsor a lecture by Arthur Kinoy .
A very popular BPILP project
is the implementation of a loan
assistance repayment program . More information on this
in the weeks to come.
We welcome your suggestions and we appreciate your
support.

A Message from BLSA ...
The Fourteenth Amendment
was ratified in 1968. In the overall scheme of things, that date
doesn't seem so impressive
when we take a look at the following facts:
1. There were still state statutes on the books forbidding interracial marriages
as late as 1967 (Loving v
Virginia, 1967).
2. Prior to 1984, a woman
could be divested of the
custody of her child if she
married a man of a different color. (Palmore v

Sidoti, 1984).
The list can go on and on , but
that isn't the point. What is important is the realization that
the struggle for equality is ongoing and gets more difficult as
racism takes on a more sophisticated and subtle nature.
As Black people we are too
painfully aware that America's
"justice for all" need not include us if our exclusion is permitted by social conscience,
economics, or law. It is this
awareness that underpins the
commitment by BLSA to deal

with the problems facing not
only the Black Law Students as
UB, but also those problems
existing in the Black community
as a whole.
America has held out the
promise to eradicate the barriers to equal opportunity. It is
our feeling that while great historical strides have been made,
the struggle is far from over.
On Behalf of BLSA,
Gail Hallerdin,
President, Black Law Students
Association

SBA Hinders Free Press . . . ... . .......... .. . .. .. j rom page
The motion was passed and
tabled for reconsideration after
SBA Treasurer Greg Vinal
warned SBA of the constitutional issues involved. Mr. lbarrondo Cruz in response to the
confrontational attitude taken
by some SBA members, stated,
"I can't believe how quickly a
body of law students would
condemn an organization and
be ready to cut allocated funds
in clear violation of the constitutional guarantees of due process. Although they were wise
enough to table the matter, I'm
shocked in how SBA sought to
condemn now and discuss
later."
Mr. lbarrondo Cruz also
stated, "The Opinion, although
partially funded by the SBA is
not an arm of the SBA as SBA
would like to believe . The Opinion is a free and independent
student run press, not an SBA
newsletter, that serves the law
school community. As a free
and independent press, The
Opinion is not a newsletter for
SBA nor the adm1nistration for
that matter."
Ivan Khoury, SBA Vice-Presi dent, contacted by The Opinion
to discuss the SBA meeting,
stated that although he was
confused by The Opinion issue,
he sees The Opinion 's point as
a valid one .

Although the issue was tabled pending the appearance of
the entire Editorial Board of The
Opinion before SBA, it appears

I

that some SBA members will
continue to try to exert undo influence upon The Opinion's
editorial policies.

Moot Court Board
Congratulations to the following individuals who have
been offered membership on
the Moot Court Board :
Honorary Members
Wade Coye
Vincent Doyle
Steven Gaynor
Kevin Knab
Thomas Laurino
Frank Loss
James Snashall
Associate Members
Margaret Barton
Christina Berninger
Deidre Bowen
Mary Catherine Callahan
Nan Clingm an
Barbara Colu cy
Thomas DeBoy
Kathleen Doyle
Patricia Drmacich
Kelley Eikmair
Frank Fontana
Grace Gannon
James Grasso
Gary Hall
Beth Irwin
Donna Kara s
James Kennedy
Kimi King
Jonathan Kurens
Sh awn Lavery
Willi am Levine
J effre y M arkello
Cath erin e Marra
Daniel M entze r
M ary M ika n
Elpinik1 M o umoul idis

Karen Murray
Leah Ranke
Kathleen Ranni
Coillen Sloan
Edward Smith
Kathleen Smith
Lawrence Wood
Current Board
Pattilynn Babajane
Katie Baumgarten
Lauren Breen
Benjamin Bruce
Siu Lan Chan
Richard Coh en
Elizabeth Deutsch
Barry Covert
Sarah Faherty
Susan Feitoza
Joseph Frazier
Joseph Goergen
Shawn Griffin
Barry O' Melinn
Kenn eth Peshkin
Salvator Sanfilippo
Al exei Schacht
Thomas Smith
Judee Smolarek
Karen Surber
Peter Strong
Lisa Valvo
Adam Vodraska
Paul Weiss
Jason Wohlford
Kenn eth Yoo d
Executive Board
Robert Borean az
Su zann e Garvey
Tim othy Greenan
M ary10 Raczka
Josep h Rizzo
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